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I. INTRODUCTION  

Don’t we all want to be a hero to our client?  We want to have our cake and eat it too – get the best result for our client(s) and get someone other than our client(s) to pay our fees and costs.

Community Association Counsel is retained to help protect the assets of the association. When the association, the board of directors and/or the community association manager receives a demand or is served with a lawsuit, the potential financial impact on the association's assets can be significant. The potential impact could involve the association’s physical assets, lifestyle assets and/or financial assets.  The first task of the retained community association counsel is to determine who will pay his or her fees and costs.  Specifically, if there is a person, an insurer or an entity other than the community association client to pay the defense fees and costs, counsel has achieved the first success in representation of the association client.

As anxious as counsel may be to delve into its association client’s legal issues, rights and defenses, counsel must first determine who will pay the potentially significant defense fees and costs?  Yes, this may result in counsel having to give up representation of the matter for the association. Specifically, as a condition to assuming the defense and indemnification, the client may have given up its right to select counsel.  This is very often the case with insurance contracts.  The failure by counsel to timely submit a matter to an insurer, or to another entity pursuant to an indemnity agreement may prejudice the Insured Association’s right to recover fees and costs pursuant to the terms and conditions of such agreements.
This article will present a protocol to protect the association client’s assets when confronted with a claim or litigation.  However, the protocol however is twofold.  The protocol first includes counsel’s role as part of the community association’s pro-active “risk management team.”  The first protocol is aimed at shifting the cost of defense and indemnity in anticipation of a claim. Second, the protocol includes guidelines for where to find a source to fund the client's defense to a demand, lawsuit, or administrative proceeding when it lands on your client’s door step.
II.  COMMUNITY ASSOCIATION COUNSEL - THE RISK MANAGEMENT TEAM

If you review the governing documents of virtually all of the estimated 330,000 community associations throughout the United States, including Single Family Homeowner Associations, Condominium Associations, Cooperative Housing Corporations, Timeshare Associations, Master Associations, Horizontal Regimes or Commercial Associations, you will probably conclude that the purpose of the association is to manage the association risks.
  The documents may not use the phrase Risk Management or Risk Manager, but when you peel back the onion, that is what you get.  The Association’s Risk Manager is the board of directors, board of trustees or board of managers.
  The assets to protect include the physical, financial and lifestyle assets.  The risk that must be managed includes both expected risk such as wear and tear and unknown risks such as acts of Mother Nature and accidents.  The volunteer elected unit owner board members are not expected to be experienced risk managers or risk management experts.  Rather, their obligation is do what is within the unit owner volunteers’ competency.  For the issues beyond their competency, the board is authorized to engage those professionals necessary to manage the association, including legal counsel.  These professionals constitute the community association’s risk management team.
Why is it important for counsel to understand and accept its role as part of the community association risk management team?
  The community association client board member in most cases is a “fiduciary” as opposed to individuals, business men and women or other commercial clients that may not have a similar obligation to other individuals or to an entity.
 By representing a board with a fiduciary obligation, counsel must at all times keep in mind the primary obligation of its client – place the interest of the association above the individual interests of the board members to best manage the risk of the association.  Community association counsel is part of the risk management team both prior to any demands, claims or lawsuits
 as well as after the association is confronted with a the need to respond to or litigate a potential liability.  Accordingly, counsel should work to protect the association’s assets and plan for shifting the cost of defense fees and costs before it occurs, if possible.  Caveat:  It is not always possible to shift the cost.
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Preliminarily, community association boards and their professionals should understand that not all community association risk is “insured” or “insurable.”  Many common elements (in some states referred to as “common area”) within a community association are subject to basic “wear and tear” over time which is foreseeable and not fortuitous.  This is why reserves studies are so critical to community association risk management.  The reserve study is the keystone to community association risk management.
  Funding reserves is basically building up insurance for “known” eventualities like new roofs, new boilers, new asphalt and the like.  This is an example of things that are not “insurable.” 
 Another example of something that is not insurable in many states is punitive damages.  In many states insuring punitive damages is against public policy
.  
On the other hand, something that may in fact be “insurable” may not be “insured.”  This may be done intentionally, or it may be done unintentionally.  For example, a board may select one insurance policy over another based on a lower price.  Selecting the lower price may be at cost of choosing to forgo certain coverage(s).  Although I am not aware of any governing documents or statutes that require boards to choose price over the better coverage to protect the association’s assets, a significant number of boards place a priority on the cost of insurance.  For example, a 100 unit association may believe that a product that is $1,000 less than another product is in the best interest of the association without evaluating the coverage.
  This example would be a $10 per unit per year savings, or about $.80 per unit per month.  I have never heard of a community association manager or an insurance agent receive a think you note for saving each unit owner $.80 per month per unit in the event of an uncovered claim.
Another example is that an association may decide that it does not need certain coverage, because it does not believe it has a specific exposure.
  Very often, a community association may not be using a community association insurance professional with the necessary experience.  As a result, that professional may not know the coverage that may exist to address certain community association specific exposures.  For example, how a community association manager should be included in a policy; who is included in the definition of insured; are defense fees and costs outside the limits; is there coverage for wire transfer fraud and what limits are necessary; should the association obtain guaranteed replacement cost; just to name a few.  This is an example where the directors may be breaching their fiduciary obligation by not selecting an insurance professional who is experienced in community association insurance.  No board member would go to a dermatologist to handle a heart issue, or go to a personal injury attorney to handle a tax issue, or choose a manager specializing in industrial property to manage a 100 unit condominium.  These same board members would also not make these choices in running their own business or in their professional life.  The difference, however, with these latter examples is these decisions are not being made by someone shrouded in a fiduciary relationship.
Ultimately, members of the risk management team including counsel, accountants, reserve specialists, insurance professionals should make sure that any professional hired is experienced in community association experts.  I advise boards, CAMs and other professionals that shopping insurance does not mean requesting multiple insurance agents to submit proposals.  Rather, the boards should shop “insurance professionals” and find one that is an expert in community association insurance and markets.  By doing this, the board enables the professional to evaluate the risk and go out to the market place without being blocked by other bidding insurance agents.  In addition, the board should require that the insurance professional present the insurance proposal(s) in person so that the board can be walked through the coverage and ask any necessary questions.

III. WHY IS COMMUNITY ASSOCIATION COUNSEL RETAINED?
a. Protect the Association’s Assets

1. General Counsel

Although, the primary focus of this article is how to fund defense fees and costs, a community association’s general counsel, even if he or she is not handling a liability claim or litigating a lawsuit, has a key role in preparing for these eventualities.  There are some certainties in life.  For most of us, “death and taxes” are two key items on the list of certainties.  For a community association, we can add “claims and lawsuits” to that list of certainties.   With few exceptions, the question is not if there will be a claim or lawsuit filed against an association, but “when.”
 Although the “when” cannot be completely eliminated, general counsel can assist in minimizing the impact at the time the “when” occurs.
Most associations fall into a relatively few classification of organizations such as condominium association, single family homeowners association
 or cooperative housing corporation.  However, each association must be approached initially as a unique entity.  In other words, you cannot make assumptions about the nature of the risks faced by a particular association based on how it is called; instead, you have to analyze its organization and duties under the governing documents.
a. Governing Documents
Whenever a community association counsel is asked a question by its community association client, inevitably and most appropriately, the first response is: “we have to look at the governing documents.”  In most cases  an association’s governing documents were prepared initially by a Developer, Declarant or Sponsor (referred to collectively as “Declarant.”) with the primary goal and interest to sell units in the development  These documents five, ten or twenty-five years later may still be current, relevant and unambiguous or the documents may no longer be current or relevant for the specific association.  When the Declarant originally prepared the governing documents, it, he or she may have envisioned a very different type of community or demographic.  Moreover, the resulting community originally planned to be a certain number of units and include certain amenities may have ultimately turned into a different type of community.  In addition, statutes and applicable laws may have changed, over time and may render the otherwise clear and unambiguous governing documents irrelevant for the association.  Another challenge is that certain documents may have never contemplated issues that are prevalent today such as technology, drones, marijuana and emotional support animals, just to name a few.  Finally, but by no means least concerning is the fact that notwithstanding the documents, the association and its board may have historically addressed issues in direct contravention of the governing documents without challenge or second thought until someone does not like what is being done and turns the well intentioned conduct into an issue.

Accordingly, the first risk management task of counsel is to make sure governing documents are relevant and current.  As we know, you can have a board that does everything right and “by the book”, translated as the governing documents, The problem is no matter how well intentioned the board is, if it is operating according to outdated governing documents and invalid rules, they will have no defense to their conduct.

b.  Board Training
Volunteer board members have a wide range of experience.  You may have an octogenarian who never worked on a board, with a committee or had any experience in the business world.  You may have a well seasoned executive who sits on his or her corporation’s board of directors. Finally, you may have a woman who has been on the association board since day one having held every position and worked on every committee.  All of these volunteers are the perfect board members.  The purpose of having a board and for giving all Unit owners the right to elect these members is to have the appropriate association diversity to govern.  As I often say, a camel is a horse made by a board of directors, and we want a camel.  Each board member brings to the board their vision of the best vision for the association and the belief that his or her vision is in the best interest of the association.  At the end of the day, after investigation, debate, arguments and presentations if appropriate from professionals, the board as a “body” makes a decision and delegates.  The decision may not match each member’s vision, but it is the vision of the board.  Board decision making is a negotiation and as in most negotiations, the best result most of the time is that everyone leaves having given up a part of his or her vision.
Association counsel should do his or her best to encourage annual board training.  This should not be just for new board members, but for the “board.”
  This requirement couild be   incorporated as appropriate into governing document amendments.  If board members cannot commit to hour board training by its management company or its counsel, or some other qualified community association professional, it at least raises a question as to whether they should be able to sit on the board.  Furthermore, the board needs to remove the board members who do not comply and if the non-complying member challenges the removal, they should be responsible for attorney fees and costs if they are not successful.

i, While perhaps unrealistic, I also believe that counsel should work into the governing documents a requirement that each board member, prior to running for the board must read the governing documents.  If necessary, counsel should offer the board some form of abridged version to assist the board members in understanding the documents.  The shame of even having to discuss this is the fact that so many people make the biggest investment of their lives into a community without reading these documents before closing on their unit.



C.  Contracts
Contracts are significant elements of an association’s risk management.  As my father always asked me, why don’t people ever have time to do things right the first time, but they always have time to fix them?  I always wonder whether the motivation behind someone’s  decision to not closely review contracts, agreements or terms of use is because by nature we are gamblers and just do not believe there will ever be a problem, or is it because we are lazy, or is it because we do not want to spend the money to have an attorney review the contract.  This is a key place for general counsel for an association to be involved.  Yes, many association board members put many professionals to shame when it comes to understanding contracts and business transactions.  However, the attorneys have a safety net that we call an errors and omissions policy to back their advice and recommendations.
  To make this simple for associations, governing documents should put a threshold limit where an association contract should be reviewed by an attorney, such as $5,000.  However, any number set as a threshold is arbitrary as the breach of a contract of whatever kind could lead to all sorts of unintended consequences.  Some associations may delegate contract review to community association managers that have been retrained.  The risk management task here is for counsel to make sure the client understands the manager/management company’s protocol for vetting the service providers and the contractual agreements, and that the manager/management company knows when legal counsel is required.  
Two key provisions that that are critical to any review are “insurance requirements” and “indemnification” provisions.  When a service provider is engaged to do work or provide services on the association property, it is imperative to make sure that the business partner has insurance and if at all possible that the association is made an “additional” insured on that person or entity’s policy.
 However, including this in a contract is not an ends in and of itself.  What the association must do is obtain a certificate of insurance and if applicable an endorsement evidencing that the association is an additional insured.  What is most important is that the contract also include:  (1) the insurance company and/or the agent will provide notice if a policy has been cancelled, is being non-renewed or that it has been renewed; and, (2) that any insurance information be provided directly by the business partner or service provider’s insurance agent, and not the business partner him or herself.  
An area that seems to be very often controversial is the type of indemnification agreements that associations enter into with service providers, most notably with community association managers.  I believe  , an association’s general counsel should never permit its association client to enter into an indemnification agreement that is not “mutual.”  One reason why an association board needs assistance with counsel on this area is that indemnification provisions, contractual liability in particular are “state specific.”  A board signing an agreement in a contract regarding indemnity may sound good and reasonable, but it may not be enforceable in the state applicable to the association.
  Counsel should also require that the indemnification not only be a reimbursement for defense fees and costs, but that the party should “defend” the community association or any others acting at the direction of the community association board.
I often hear from boards that the management company will not bend on that issue.  In my experience there is no shortage of management companies in the industry and there are plenty that will agree to be responsible for their active negligence and would expect the association be responsible for its active negligence.  I have always been somewhat baffled by the fact that associations do not understand that they are in the driver’s seat.  I also believe that counsel reviewing the association’s agreement should not be the same counsel representing the management company.  Since the independent management company is probably delegated to handle 95% or more of the decisions made by a board, this one contractual provision should always warrant attorney review.  The board must understand that when it agrees to indemnify a manager or management company, especially when it agrees to indemnify the manager or management company for their “active negligence”, if it is not covered by insurance, the association is still on the hook to defend or indemnify the manager or management company.



D.  Insurance Coverage

Many attorneys  do not specialize in insurance contracts, coverage or claims . Others understand the importance of insurance coverage for both the insured and for the attorney.  In either case, it is important for attorneys to counsel their community association clients on the importance of insurance to protect their assets.  For attorneys, this is normally done in one of two ways .   Either the attorney and/or someone in the community association attorney’s firm develops a specialty in the community association insurance puzzle, or that lawyer has one or more community association insurance professionals on their speed dial to work closely with its community association client.

I typically recommend to attorneys that they find the appropriate community association insurance professionals, because usually it costs the association nothing to bring the community association insurance professional to a meeting to discuss the issues. Boards are so cost sensitive, it is often interesting that they do not exploit these professionals for advice.  More often than not, however, the community association board and other community association professionals including community association managers take the path of least resistance, and place a high priority on price.  Unfortunately, this is counterintuitive to the board’s fiduciary obligation.  Accordingly, when counseling the board/association, it is the duty of the community association counsel to advise its clients to put the association’s interest above each board member’s interest.  This includes making its insurance procurement decision based on advice not only from someone who knows what the community association needs, but has an errors or omissions policy to back up the advice.
The following is the general protocol I provide to boards regarding the insurance procurement aspect of its fiduciary obligation.
The Board of Directors is the Association’s Risk Manager with the fiduciary Obligation to protect the association’s Assets 

· Each board member must put the interests of the Association above individual interests
· The board must do its homework (it cannot delegate this to others)  
· The board must engage a Community Association Insurance Specialist

The Board’s Homework

· Reserve Study/Appraisals – the best tool to analyze the association’s common elements
· Understand the appropriate/realistic valuations of the common elements
· Understand the association’s level of risk tolerance
· Governing Documents – Are there insurance requirements 

· If yes, do they make sense for the association or do they require updating?
· If yes, does the existing insurance program comply?
· The required types of insurance
· The required limits of insurance
· State Statutes 
· Are there any statutory insurance requirements?
· If yes, do they conflict with the governing documents?
· FHA Requirements– is the association required to comply with FHA requirements?
· Understand the Association Insurance Puzzle – so you know the questions to ask?
· Has the board done an audit on the potential liability exposure of the association?
· Are any association members doing things that increase potential liability for the association?  (neighborhood Watch, swim teams)
· What activities and events take place in the association (socials, clubs)

Select a Community Association Insurance Specialist to Develop the Insurance 
Program

· Shop for the Community Association Insurance Specialist (licensed insurance agent), not the product
· How long has the insurance professional been involved with community associations?

· How many associations does the professional handle, including ones like yours?

· Obtain references to contact at neighboring associations handled by the specialist?

· Ask what they need to analyze your program (if they do not ask for your governing documents, if they do not ask to review your existing policy, or if they do not ask if you have a reserve study, say thank you and interview your next candidate)

· Ask how many management companies they work with at this time

· Ask if they have any community association or relevant insurance designations

· Ask if they participate in any industry organizations such as the Community Association Institute

· Ask what roll they will play in the event of a loss

· The professional must present to the board in person – end of story!  

· Ask what the community association insurance specialist will do once the program is put together, i.e. explain the requirements of each policy in the event of a loss, and provide education.
2. The Claim/Lawsuit has Landed, Now what?
Now that general counsel for the association has done what is necessary to put the association in its best position it can to proactively protect the community association’s assets in the event of the receipt of a claim or service of a lawsuit, we now have to show counsel how to effectuate the plan.  Specifically, litigation counsel just needs to know what steps to take to take advantage of the plan.  So, what is the first and foremost task?  The first task for the community association counsel is to find a way to get someone or some entity other than the community association to cover the defense fees and costs so it comes from anywhere other than the Association’s pocket, in other words from the association’s assets..

IV. BEFORE THE COMMUNITY ASSOCIATION COUNSEL’ STARTS BILLING, WHAT 

MUST HE OR SHE DO TO AVOID PREJUDICING ANY OF HIS OR HER CLIENT(S)’

RIGHTS AND OBLIGATIONS?
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Quite often, we or our insurer partners receive Notice of a “Claim” after a community association’s general counsel or another retained attorney has done work to resolve the matter.
  We often hear things like (1) “the board did not know this was something that was covered under an insurance policy”, (2) “we thought this was something that would quickly go away with a few phone calls or letters”, (3) “if we submit this to the insurer, our insurance will go up”, (4) “time was of the essence and we had to act immediately” or (5) “no one told us the insurer had the right to select counsel.”   
Not only must counsel look at the association’s insurance policies to determine if there is a defense obligation that has been triggered by the claim that has landed on, but they must investigate further.  This will include contracts with service providers, contracts with vendors as well as any other potential indemnification obligations that may exist pursuant to common law or statute.
The reality is that the failure to timely notify an insurer pursuant to the terms or conditions of an insurance policy, or and indemnitor under an indemnity provision could have draconian consequences impacting the association’s assets.  Yes, if emergency action or strategy must be addressed that may otherwise prejudice the association’s rights; the association at its counsel’s advice must do what it must do and what is necessary.  However, more often than not there is sufficient time to determine if the association has a source to handle defense fees and costs.  This is particularly the case when counsel has participated proactively on community association’s risk management team.  At a minimum, there is always time to pick up the phone and at least contact your insurance professional and put them on this task.  Again, both the attorney and the insurance professional are members of the community association risk management team.


A.  Step 1:  The Facts and Circumstances of the Claim or Lawsuit
It is imperative to determine where the community association may find someone or some entity to cover the defense fees and costs.  The first step in the protocol is looking at the facts and circumstances giving rise to the Claim.  Does the Claim being brought against the community association, its board, its committee members or its employees arise out of their active conduct, or are they being brought in vicariously for the conduct of another such as a business partner or contractor?  
This step is normally based on an “Attorney Demand Letter”, a petition filed with an administrative body or a civil complaint.  A review of the facts and circumstances will lead to the discovery of whether the matter involved the “active” conduct of the board or association, or is the board association being pulled into a matter vicariously for the active conduct of a third party such as a business partner, contractor or a community association manager.  This information will help the next several steps.

B.  Step 2:  Third Party/Non-Association Insurance

Is there any third party/non association insurance policy that will cover the association’s defense fees and costs?  Most governing documents or best business practice guidelines for community associations mandate that the board require that a business partner or service provider for the association such as landscapers, pool maintenance or contractors provide evidence of insurance.  If the association or its community association manager has done its due diligence, it has made sure that the required insurance is in place and has been maintained.  Accordingly, if the Claim being brought against the association arises out of the action of the business partner, counsel should tender the matter to that business partner requesting pursuant to the terms and conditions of the engagement agreement that the business partner’s insurer defend and indemnify the community association with respect to that claim.
Another important question is whether the association is e an Additional Insured on any Third Party insurance policy. If the community association was able to get the business to add them as an additional insured under the business partner’s insurance, the matter should be tendered directly to the insurer if the business partner fails to do it on the community association’s behalf.


C.  Step 3:  Hold Harmless/Indemnification Agreements
The second step for counsel is to determine if there is there any applicable Hold Harmless or Indemnity Agreements in any service provider or contractor agreement that may be triggered? “Indemnity is compensation given to make another whole from a loss already sustained. It generally   contemplates reimbursement by one person or entity of the entire amount of the loss or damage sustained by another. Indemnity takes two forms – common law and contractual.”

In most cases involving business partners such as contractors, plumbers, landscapers, arborists and other service providers (contrasted from professionals such as attorneys, CPAs or insurance professionals), the board hires these individuals and/or companies and generally require that they provide proof of insurance or maybe even require that they be included as an “additional insured” to the extent their interest allows.  However, there are times when the nature and extent of the engagement warranted an indemnification provision, either because the business partner’s contract included such a provision (whether they realized it or not), or general counsel negotiated such a provision.  This would fall into the category of contractual liability.  In either event, this step in the protocol is to insure that if it exists that it be pursued.
Even if there is no indemnity provision in a contract, depending on the state, as long as there is privity
 between the community association and the business partner, and the community association is solely brought into the action under a theory of vicarious liability,
 there may be a right to indemnity under common law.  Again, this should be pursued as soon as reasonably possible to be sure to maximize any benefit this may inure to the client.
Counsel must also look to various statutes in his or her state involving indemnity provisions.  For example in California, under Civil Code Section 2778, “The person indemnifying is bound, on request of the person indemnified, to defend actions or proceedings brought against the latter in respect to the matters embraced by the indemnity, but the person indemnified has the right to conduct such defenses, if he chooses to do so;”
  In Crawford v. Weather Shield Manufacturing, Inc., the California Supreme court considered a subcontractor’s duty to provide the legal defense for a developer under an indemnification and defense agreement.  The Crawford court unanimously held that unless the parties expressly provide otherwise, every contract to indemnify a person includes a duty to defend that person in any lawsuit potentially embraced by the indemnity.
  This defense duty arises “before the litigation to be defended has determined whether indemnity is actually owed… [and] therefore cannot depend on the outcome of that litigation.”

The area where the issue of “indemnification” becomes a very sensitive matter in the community association industry is when it comes to the community association and its management agreement with the independent management company.
 What counsel must do if indemnification between the management company and the community association is at issue is determine if the indemnification agreement is valid in your particular state.  Many management companies are now national in their scope and may or may not amend the indemnity provisions pursuant to individual state law.  Accordingly, just because a contract say there is or is not an obligation, its validity must be confirmed.  This is particularly the case in many states where an indemnification agreement must use clear and explicit language when it comes to an indemnitee’s own active negligence.  In the community association/community association manager or management company situation, this can become a little complex.


D.  Step 4 - Are there any professional errors & omission policies of the association’s advisors that may be in play?
One of the reasons community associations hire professionals is because as a directors and officers, they are not required to be experts in all those things needed to manage the association.  Rather, if there is an issue that warrants a professional
, they are authorized to retain such professionals so they can address more complicated issues.  However, in addition to the more complicated issues, since the main obligation of the board is to protect the assets of the association, they need to hire professionals that not only have the expertise, but who have professional liability policies.  Accordingly, if there is a Claim that may arise out of a professional service that has been provided, this is another area that must be explored to determine if the professional may be responsible.  

One caveat here is that community associations, as much as they may be willing to pursue matters against unit owners, contractors and other service providers, they tend to be hesitant to pursue the professionals.  That is not the case that it was ten years ago, but there still is a relunctance. 

E.  Step 5 - Are there any Community Association Insurance Policies that may be triggered to provide a Defense and/or Indemnity?
The Community Association insurance option has been strategically placed last, because this is probably the first thing that most attorneys and other community association professionals think about.  Hopefully, general counsel laid the foundation for litigation counsel by encouraging the community association board to retain a very qualified and experienced community association insurance professional.  If this was accomplished, the association should have the broadest state of the art coverage available and an insurance professional to be its advocate.


1.  General Liability Coverage

The community association’s general liability policy is the coverage that most attorneys and association members are familiar with.  This is a coverage that each individual should have for their home, condo unit or the real property that qualifies them as a unit owner.  The general liability policy provides coverage where an “insured” under the terms and conditions of the policy are found “legally liable” for “bodily injury” or “property damage” resulting from an “occurrence” that takes place during the policy period.  In the normal course, the insured(s) covered under these policies are the “association entity”, the association “employees”, if any, the real estate manager, and volunteer workers.  The typical type of action would be a slip and fall allegedly does to an Insured’s negligence.
In additional to the bodily injury and/or property damage coverage, most general liability policies also include the personal and advertising injury coverage.  The key difference between the two is that in the ordinary course, the personal injury and advertising injury trigger does not require an “occurrence” as defined in the policy.  An “occurrence” is generally defined as:  an accident, including continuous or repeated exposure to substantially the same general harmful conditions.  The personal injury offenses, which are normally all “intentional torts”, do not require the “accident” or “unintended or unexpected” language.  The typical personal injury offenses are defamation, invasion of right of privacy, wrongful eviction, false arrest and malicious prosecution.
The key element for counsel is to understand that the trigger of coverage is normally when the “occurrence” or “offense” took place.  What counsel must be cognizant of is that the timing for submitting to an insurer is not without limit.  In general, the requirement is that the insurer must be notified as soon as practicable of an occurrence or an offense which may result in a claim.
  In most cases, the general test for an “occurrence” policy is the insured(s) must avoid “prejudicing the insurer” in its ability to defend an action.

Counsel must be aware of two key issues:  “most general liability policies provide the insurer with the right to select defense counsel.  With few exceptions, the insurer has no obligation to pay pre-tender defense fees and costs.  Accordingly, it is imperative that prior to incurring any defense fees and costs on behalf of the community association for a matter that may be covered under the terms and conditions of the policy, the matter should be submitted to the carrier and communication immediately established.  As much as we would hope that attorneys are aware of this issue, this is still a heavily fought issue.  Associations feel that general counsel, or counsel it is familiar with can easily resolve a matter, because they know the association and its board so well.  In many cases this is absolutely the case and the association is free to make that decision.  One misconception to keep in mind, however, is that even though a policy may have a deductible, defense fees and costs are not credited against the deductible until notice has been given to the insurer.  Accordingly, some associations who may have a $5,000 or $10,000 deductible believe that they can use anyone until they have spent down the deductible.  That is rarely the case.
The general liability insurer’s right to select counsel is fairly universal. i   An exception to this right of the insurer would be if there is a conflict of interest.  The conflict will usually arise in a situation where the insurer reserves its right to deny an indemnification obligation for something that may not be covered.   As most know, the obligation to defend is broader than the obligation to indemnify.  Specifically, if there is any obligation to defend, the defense must be of the entire matter, notwithstanding potential damages that may not be covered.  This   is referred to as a Reservation of Rights letter.  However, the mere fact that a ROR letter has been issued does not automatically give rise to the Insured(s) having the right to select Independent counsel at the insurer’s expense.  In many states, the item for which a reservation of rights has been issued must be such that theoretically, counsel retained by the insurer can defend the matter in such a manner that the facts would lead to the absence of an indemnification obligation a the end of the case thereby benefiting the carrier.
 It should also be kept in mind that contrary to the early days of “independent counsel”, the selection of counsel is not unlimited as to scope and the fees and costs that must be paid by the carrier.  For example, review California Code of Civil Procedure 2860.



2.  Directors and Officers Liability Coverage

The general liability policy and the D&O policy are two pieces of a puzzle and the general notion is that if something is covered under one policy, it is not covered under the other.
  There is a significant difference between how the D&O policy and the General Liability policy work.  The GL policy is an “occurrence” form and the D&O is a “claims made” form.
  In brief, what this means is to trigger the GL form an “occurrence”, the accident giving rise to bodily injury, property damage, or the personal injury offense must have occurred during the policy period. For example, if there is a slip and fall during policy period 1 and a lawsuit if served against the association in year three, the policy in effect during year 1 will apply. 
The D&O policy on the other hand, is triggered when a “claim” is received by the “insured.”  As defined above in this article, the “Claim” is generally a “written demand for monetary or non-monetary relief.”  This can be a trap for the unwary for the uninitiated, because the Insured(s), its counsel and others are more familiar with the GL occurrence form.

There are three key terms that must be focused on to understand the mechanics of how a claim made policy works.  Some of these terms are often mixed up, but they are three completely separate elements.


“Wrongful Act” – the act of the insured that someone is complaining about (i.e. an architectural decision, an election, a discriminatory enforcement of a rule, an employee termination, or an alleged defamatory comment)


“Claim” – a demand that an Insured do or not do something regarding a “Wrongful Act” (i.e., change an architectural application decision, enforce a rule, redo an election).


“Notice” – this is when the Insured advises the insurer that the insured has received a “claim.”

In brief, the D&O policy is triggered ONLY when a “Claim” is received by an Insured alleging that a “Wrongful Act” occurred during or prior to the current policy
 period and “Notice” is given to the insurer during the policy period in which the Claim was received, during the automatic extended reporting period, or during the optional purchased extended reporting period or discovery period.

Contrary to a GL “occurrence” policy, failure to comply with the “Claims Made and Reported Form” can be devastating for the Insured.  The claims made policy is actually in the normal course a “claims made and reported” form.  This means that

· If the insured receives a “written demand” for monetary damages or non-monetary relief,
· The insured must notify the insurer of the demand during the policy period or the extended grace period (normally 30 to 90 days)

· Or during the extended reporting or discovery period if purchased.

If the insured fails to notify the insurer of this, the Insured is out of luck in approximately 46 out of 50 states and there is no requirement for the carrier to show that it has been prejudiced by the failure to receive timely noticed.  This has been held up and consistently enforced.  The reasoning is primarily based on the fact that this is how the actuaries develop the rating for the product and if it were not upheld, the underlying premise of the form would be completely skewed.  

Other than denying claims under the D&O policy form for bodily injury or property damage matters, the failure to provide timely notice is the most frequent reason for denying D&O claims.  This should never happen.  I constantly advise brokers, boards, community association managers and attorneys that under a claims made policy if you ask the question whether you should tender a claim or lawsuit to the, you have also answered the question – tender.  There is no cost benefit analysis that anyone has presented to be that would convince me to the contrary.
V. WHEN WILL THE ASSOCIATION’S CARRIER RETAIN YOU TO DEFEND THE ASSOCIATION UNDER THE ASSOCIATION’S POLICY(S)
One of the most often asked question from a board, community association manager, a broker or an attorney is will the insurer allow the Insured to select counsel.  Subject to the right to independent counsel discussed above under the GL section, virtually all duty to defend policies give the insurer the right to select counsel.
  That having been said, I have found that most insurers will entertain a request articulating why it is in the best interest of the Insured and the Insurer for a specific attorney to handle a matter.  Most carriers would require the request in writing setting forth why it would be expeditious and economical to do this along with a firm resume showing the firm and attorneys’ legal acumen in the area in questions.  Remember, the insurer is in business and in many cases will make the right business decision.
It goes without saying that counsel must not allow the client to make such requests where the attorney was involved in the transactions or conduct that may give rise to the situation.  Very often, new counsel with a much more objective view of a matter and without an existing relationship may be the best thing for the association.  In addition, the claimant, who may be a former board member or a unit owner, may feel that general counsel may be too close to the situation.
However, I am not advocating that insurers do not retain community association legal specialists who work with associations, who sit in board meetings and who know the dynamics of a board.  It may not be general counsel, but it may very well be counsel who are experts and do not need to recreate the wheel and may be very versed in an expeditious resolution of such matters.  

VI. CONCLUSION
Counsel’s obligation to find a source other than the community association’s pocket book to fund a claim or lawsuit is a primary obligation of any engagement.  This is a two sided issue.  First, general counsel must understand it is part of the community association risk management team and must do what is can proactively to shift the risk in the eventuality of a claim or lawsuit.  On the other side, once a claim or lawsuit has landed, the counsel for the association must go through the necessary protocol to determine if their defense fees and costs can be funded by someone other than its client.
� Throughout this article the term “community association” is being used to refer to a “not for profit” entity where the members have and a separate real property interest and also have an undivided shared common interest with the other members of the association.  Throughout the community association industry and the 50 states and territories of the United States, many different names are used to describe the same or different types of entities.  Accordingly, you cannot judge an association solely by its title and must review the governing documents as well as the applicable state statutes.


� Like with the name of an association, different terms and formats are used for the volunteer individuals who manage an association pursuant to the terms and conditions of the governing documents.  In most cases, there is a “Board of Directors.”  In other cases, you may have a “Board of Managers.”  In Massachusetts, the associations are set up in the normal course as a Real Estate Trust and have a “Board of Trustees.”	


� Many attorneys involved in the community association industry are expertly versed in insurance coverage and risk management and put many of us to shame on these issues.  Some even fall within the Secret Society of Insurance Coverage Nerds.  However, others are less interested.  The key for this latter category is to make sure that they have a community association insurance professional on speed dial and at least know when to engage them.


� In some states such as Texas, some associations may not have a “fiduciary duty”, but rather a general duty of care.  Refer to the book by Marc Markel and Jeffrey Roberts setting forth a national survey of the Standards of Care applicable to community association boards.


� In the role of General Counsel for a Not for Profit community association advising and counseling volunteer board members with a vast range of experience, General Counsel not only needs to address general issues, but must also help this client identify issues and address questions that they may not understand.  If counsel is working with the board of a publically traded corporation with highly sophisticated and experienced board members, they have different responsibilities.


� Reserve studies like most things in life are only as good as the professionals who prepare them and the information that the association provides the professional.  Most states require that an association have a reserve study and require certain funding or consent by associations not to fund.  Mere compliance with statutory or governing document requirements for all intents and purposes is a breach of the board member’s fiduciary obligation in this author’s opinion.  Not only is the failure to hire a qualified reserve study professional critical, the choice of choosing a reserve professional solely on cost may in fact result in a weak study that could leave the association membership into a false sense of security.  


� Reserve studies are also an important tool for the community association insurance professional to analyze the nature and scope of the community association risk for the purpose of recommending the appropriate and best insurance to address what is “insurable.”


� McCullough, Campbell & Lane, LLP, � HYPERLINK "http://www.mcandl.com/puni_chart.html" �http://www.mcandl.com/puni_chart.html�.  Directly assessed punitive damages are insurable in approximately 30 states, undecided in three states and uninsurable in 17 states.  Vicariously assessed punitive damages are insurable in approximately 38 states, undecided in seven states and uninsurable in 5 states.


� I advise boards, community association managers, attorneys and other community association professionals that a board that makes a decision on what insurance to obtain, or instructs in representative such as a CAM to purchase insurance based on price has breached its fiduciary obligation.  Yes, price is important, because a board should not irresponsibly squander the association’s money, but price is the last issue to discuss.  Insurance is one of the largest line items in the budget, and one of the most important pieces of the risk management puzzle, but boards and CAMs make this significant issue based on price.  I work with thousands of insurance professionals and CAMs nationwide.  When I ask them what happens when they hand the insurance proposal (if they actually get to do that) what is the first thing the board members do?  With virtually no exception and no hesitance, they say they turn to the page with the price.  What I recommend to insurance professionals is they should not include the cost with the initial proposal.  They should hand the board the proposal and say that I have been requested as an insurance professional to provide you, a volunteer board with a fiduciary obligation to present the best available insurance to protect your insurable risks.  After I present the proposal, advise you about the insurance and answer any questions you, the board, have about my insurance and any other proposals you have received, I will tell you the cost.  If I tell you the price first, you will not focus on the coverage.  Ask the board of the Indiana association with over 2.000 members who thought it only needed a $5 million umbrella policy and was hit with a $30.7 million judgment.


� The conclusion as to what exposure an association has should be made by the community association professionals, particularly a community association insurance professional.  The board must put the association’s interest above its own personal interest about keeping its personal assessments low.  The board is not authorized to gamble with the association’s money or assets as it may with its own, by choosing cheaper insurance or not to take a certain recommended coverage.


� Many community association board members and CAMs know more about insurance than many insurance professionals.  However, the board is required to protect the association assets.  This includes using professionals that have errors and omissions insurance to cover mistakes that may be made, for example in the insurance procurement process.  Virtually every CAM errors and omissions policy I have reviewed excludes coverage for the issue relating to or arising out of the obtaining or maintaining insurance.  In addition, most community association management agreements require that the association defend and indemnify the CAM Company for work it does for the association.  Accordingly, the association becomes the insurer for the CAM.  Finally, if the CAM makes a mistake, and the association sues the CAM, the insurance D&O policy will not provide coverage, but the management agreement will defend the CAM the Association is suing.


� What most associations that are in denial about the fact that one day they will receive a claim or lawsuit is the fact that it happens to the best organized and managed associations.  We live in a great country where individuals whether they have a right to sue another person or entity have the power to sue with minimal consequences for doing so and for upsetting someone else’s life.


� Some states may title this as a common interest development, a planned unit development, a horizontal property owner regime, a homeowners association, timeshare or interval association, etc.


� Our volunteer board members living in communities for years or decades have made decisions and governed in an informal manner, often in knowingly contravention of rules with the acquiescence of other unit owners.  Unfortunately, this is rarely a viable defense in court when a challenge is proffered, often by a newcomer.  One example of this was an association in Arizona that existed fine with a method of voting that was clearly in contravention of statute, but worked fine for the community until a new homeowner with too much time decided to challenge elections as in violation of the statute which cost the association and its insurer significant expense.  As I tell associations all the time, your documents are fine as long as no one challenges them.  There are some association law firms that have programs where they evaluate governing documents and provide services where they update the documents annually to comply with changing laws so boards are confident that they are governing pursuant to appropriate and current law.


� All you need to do is speak to some of our colleagues in Florida who represent associations with “no pet” rules or with “pet restrictions.”  Boards that are not current on how “emotional support animals” are dealt with in Florida can end up in very expensive loosing challenges to their decisions.


� As my wife would say to me when we are driving, “you would rather drive in circles than stop and ask for directions.”  This is how a number of boards operate.  They just dive in without understanding the directions they are required to follow.  People often say, “Yes I will volunteer, but don’t expect that I read the governing documents.”


� Attached as an exhibit to this article is a “Quality of Management” Worksheet prepared by the author to lay out what I believe to be the basic fiduciary obligation of the board.


� Directors and Officers Liability Insurance provides coverage for board members in their capacity as board members.  If one of the board members happens to be an attorney, a CPA, an architect or engineer, a banker or an insurance professional, they are not covered under the D&O policy for their advice in their professional capacity and there should not be any expectation for such coverage.  Just ask the professional how much they spend for their professional liability policy and compare that to the cost of the D&O policy.  There should be no reasonable expectation for such coverage.  One of the key board obligations regarding protecting the association assets is to retain a professional where necessary and make sure that professional has a professional liability policy.


� This is more likely a possibility on a general liability policy, at least being made an additional insured to the extent of the association’s interest.  This is rarely a possibility on a professional’s possibility such as an attorney, CPA, architect, engineer or insurance professional.  


� See, Indemnity Agreements & General Liability Insurance:  A Fifty State Survey, WEINBERG WHEELER


H U D G I N S G U N N & D I A L


� Most of the directors and officers liability policies sold as “stand alone” policies to community associations as opposed to the coverage included in many package policies as endorsements define “Claim” as follows:  “(1) a written demand for monetary damages, or non-monetary relief; (2) civil proceeding commenced by the service of a complaint or similar proceeding; (3) a criminal proceeding commenced by the return of an indictment; or (4) formal civil administrative or regulatory proceeding commenced by the filing of a notice of charges, formal investigative order or similar document.”


� Some attorneys believe they should not be involved in helping a client fund funding for the defense of claims. With all due respect I believe good client service warrants this exact effort. 


� See, Indemnity Agreements & General Liability Insurance:  A Fifty State Survey, WEINBERG WHEELER
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� Kelly v. Diesel Const. Div. of Carl A. Morse, 35 N.Y.2nd 1, 358 N.Y.S. 2d 685 (1974)





� Prudential Bache Securities, Inc. v. Resnick Water Street Development Co., 555 N.Y.S.2d 367 (1st Dept., 1990)


� California Civil Code 2778.  In the interpretation of a contract of indemnity, the following rules are to be applied, unless a contrary intention appears:


   1. Upon an indemnity against liability, expressly, or in other equivalent terms, the person indemnified is entitled to recover upon becoming liable;


   2. Upon an indemnity against claims, or demands, or damages, or costs, expressly, or in other  equivalent terms, the person indemnified is not entitled to recover without payment thereof;


   3. An indemnity against claims, or demands, or liability, expressly, or in other equivalent terms, embraces the costs of defense against such claims, demands, or liability incurred in good


faith, and in the exercise of a reasonable discretion;


   4. The person indemnifying is bound, on request of the person indemnified, to defend actions or proceedings brought against the latter in respect to the matters embraced by the indemnity, but the person indemnified has the right to conduct such defenses, if he


chooses to do so; (emphasis added)


   5. If, after request, the person indemnifying neglects to defend the person indemnified, a recovery against the latter suffered by him in good faith, is conclusive in his favor against the former; (emphasis added)


   6. If the person indemnifying, whether he is a principal or a surety in the agreement, has not reasonable notice of the action or proceeding against the person indemnified, or is not allowed to control its defense, judgment against the latter is only presumptive evidence against the former;


   7. A stipulation that a judgment against the person indemnified shall be conclusive upon the person indemnifying, is inapplicable if he had a good defense upon the merits, which by want of ordinary care


he failed to establish in the action.





� I am not sure what other status may have similar statutes and applicable case law, but again, it is a valuable avenue to pursue.


� Santa Clara Law Review, Volume 50, Number 3, Article 5, 1/1/2010, The Duty to Defend Under Non-Insurance Indemnity Agreements:  Crawford v. Weather Shield Manufacturing, Inc. and Its Troubling Consequences for Design Professionals, page 825


� This issue as to indemnification by a community association for its independent management company is not within the scope of this article.


� For example, let’s look at the following scenario:


The community association management company agreement has an indemnity provision that provides that the association must indemnify the CAM or its employee’s active negligence, including the provision of a defense.  


A lawsuit is brought by a Unit Owner against the board members, the association, the CAM and the management company because her 16 year old was beaten up by the on sight CAM and hospitalized for his bodily injuries.  The CAM had spent three years in prison for criminal assault, drug possession and robbery.  He was hired two years after his release from prison and the management company did not due a criminal background check.


The unit owner on behalf of her child sued for negligent hiring, failure of the management company to do a background check and negligent supervision.


The board on behalf of the association cross complained against the management company for breach of contract and indemnity.  


None of the allegations of the complaint indicated that any of the conduct was by the association or its board.  


Coverage was denied by all the insurers.


The CAM and the Management Company demand a defense from the association pursuant to the indemnification agreement. 


What is the likely result?





� The professionals put into this category are generally those which require special training and licensing.  This would include lawyers, engineers/architects, insurance professionals, accounts, realtors, appraisers, reserve specialists and similar professionals.


� I recommend to general counsel that if they do not have a few specific community association insurance professionals on speed dial that they should develop such relationships.  In the alternative, counsel should direct the insured(s) clients to � HYPERLINK "http://www.caionline.org" �www.caionline.org� and find insurance professionals with the CIRMS designation, or go to a chapter website and see who is advertising or participating in the community association industry. 


� The logic underlying this is the fact that the insurer has a duty to defend and if it is to be able to properly carry out that obligation, it must be able to timely investigate to avoid evidence and witness from getting stale or forgetting facts so as to impact the ability to defend the claim or lawsuit.


� This is often referred to as “Cumis Counsel” based on the 1984 case of San Diego Navy Federal Credit Union et al v. Cumis Ins. Society, Inc., 162 Cal.App.3d358 (1984).  Under standard general liability policies, the insurer is contractually entitled to control the defense of its insured.  This is based on the language which grants to the insurer "the right and [imposes the] duty to defend any suit."  The relationship between policyholder, insurer, and insurer-retained defense counsel (the "tripartite relationship") creates a situation where the insurance defense counsel has two clients – the policyholder being defended and the insurer that retains and pays counsel.  Having multiple clients creates the possibility of a conflict of interest for defense counsel where the insurer reserves its right to deny coverage.  Gordon & Rees Scully Mansukhani, Independent counsel:  What is “Cumis”? March, 2012   http://www.gordonrees.com/publications/2012/independent-counsel-what-is-cumis


� 2860.  (a) If the provisions of a policy of insurance impose a duty to defend upon an insurer and a conflict of interest arises which creates a duty on the part of the insurer to provide independent counsel to the insured, the insurer shall provide independent counsel to represent the insured unless, at the time the insured is informed


that a possible conflict may arise or does exist, the insured expressly waives, in writing, the right to independent counsel. An insurance contract may contain a provision which sets forth the method of selecting that counsel consistent with this section.    


(b) For purposes of this section, a conflict of interest does not exist as to allegations or facts in the litigation for which the insurer denies coverage; however, when an insurer reserves its rights


on a given issue and the outcome of that coverage issue can be controlled by counsel first retained by the insurer for the defense of the claim, a conflict of interest may exist. No conflict of interest shall be deemed to exist as to allegations of punitive damages or be deemed to exist solely because an insured is sued for an amount in excess of the insurance policy limits.    


(c) When the insured has selected independent counsel to represent him or her, the insurer may exercise its right to require that the counsel selected by the insured possess certain minimum qualifications which may include that the selected counsel have (1) at least five years of civil litigation practice which includes substantial defense experience in the subject at issue in the litigation, and (2) errors and omissions coverage. The insurer's obligation to pay fees to the independent counsel selected by the insured is limited to the rates which are actually paid by the insurer to attorneys retained by it in the ordinary course of business in the defense of similar actions in the community where the claim arose or is being defended. This subdivision does not invalidate other different or additional policy provisions pertaining to attorney's fees or providing for methods of settlement of disputes concerning those fees. Any dispute concerning attorney's fees not resolved by these methods shall be resolved by final and binding arbitration by a single neutral arbitrator selected by the parties to the dispute.


   (d) When independent counsel has been selected by the insured, it shall be the duty of that counsel and the insured to disclose to the insurer all information concerning the action except privileged materials relevant to coverage disputes, and timely to inform and consult with the insurer on all matters relating to the action.  Any


claim of privilege asserted is subject to in camera review in the appropriate law and motion department of the superior court. Any information disclosed by the insured or by independent counsel is not a waiver of the privilege as to any other party.    


  (e) The insured may waive its right to select independent counsel by signing the following statement: "I have been advised and informed of my right to select independent counsel to represent me in this lawsuit. I have considered this matter fully and freely waive my right to select independent counsel at this time. I authorize my insurer to select a defense attorney to represent me in this lawsuit." 


   (f) Where the insured selects independent counsel pursuant to the provisions of this section, both the counsel provided by the insurer and independent counsel selected by the insured shall be allowed to participate in all aspects of the litigation. Counsel shall cooperate fully in the exchange of information that is consistent with each


Counsel’s ethical and legal obligation to the insured. Nothing in this section shall relieve the insured of his or her duty to cooperate with the insurer under the terms of the insurance contract.





� As with everything in life, there are no absolutes, always and the business decisions of insurer that may not correspond to the policy terms and conditions as certain things require resolution.  As is said, all is fair in Love, War and Negotiated Settlements.  Another exception involves personal injury offense coverage.  It was necessary to include personal injury offense coverage many years ago during a period when “volunteers” were not included within the definition of “insured” in the general liability policy.  This was changed several years ago in the Insurance Service Office forms, but there are still policies out there that may not have made the change, necessitating the inclusion in the D&O form for this coverage.


� The Claims Made form is standard in professional and executive liability policies.


� In most the stand alone community association D&O policies that many counsel see are what are known as “full prior acts” policies.  What this means is that the policy will cover any wrongful act that occurred during or prior to the policy period as long as it was not submitted as a Claim to a prior carrier.  However, there are some policies that have a “retroactive date” which means that the policy will cover Claims for a wrongful act that occurred during the policy period and after the retroactive date.  There are some policies that set the retroactive date as the first date that insurer wrote the policy.  So the association may have been formed in 1980 and in 2010 it purchased a policy from American Farmer Insurance.  American Farmer set the retroactive date as 2010.  Accordingly, it would only cover claims during the policy period or after 2010.  This should also not be confused by a Prior and Pending Exclusion Date.”  The key to that exclusion is that a carrier may put a P&P Exclusion date indicating that if there was a lawsuit or some form of administrative proceeding filed due to an alleged wrongful act before the P&P date and you were not served with it and did not know about it, the insurer will not cover a claim arising out of that proceeding.


� A “reimbursement” policy will often allow the insured to select counsel, but the Insured must front the defense fees and costs and counsel must still agree to certain items.





1

Board Decides & Delegates



Community Association Manager



Contractual Duties	



Extra Contractual Duties



Vendors



Professionals



Attorneys



Accountants



Insurance Agents



Reserve Specialists



Bankers



Volunteers

Risk Management

Team












