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I.
Introduction



The Community Association Manager (“CAM” or “CAMs”)
 and the Community Association Management Company (“CAM Co.” or CAM Cos.,) serve an integral role in the Community Association industry.  CAMs are professionals with a broad and often complex job description.  CAMs must be versed and trained in multiple areas including finance, budgeting, insurance, real estate, life safety, landscaping, legal, organizational, governance, trending industry issues, human resources as well as psychology and mediation.  With this wide scope of responsibilities, it is often a daunting task to make sure the CAM is properly protected from claims. Potential claims include lawsuits, administrative petitions and allegations of acts, errors and omissions arising out of the services that may cause damages to their clients and/or third parties.  This also extends to the situation where a CAM is sued vicariously for the active conduct of the community association board (“BOD”) or others acting at the direction of the BOD.

There are two high probabilities for CAMs.  First, no matter how well educated, trained, experienced and careful they are, one day, if it has not already happened, they will be sued whether it is frivolous, false or fraudulent.  Second, there is no way to insulate themselves from all exposures.  However, if CAMs methodically approach their risk management program, protection can be maximized and exposure minimized.  As my mother used to tell me, “people never seem to have time to do things right the first time, but they all have time to fix it.”  
Tip 1:  No matter what a CAM Co. does to develop a plan, Risk Management and Insurance tools will not prevent all exposures, but will minimize Risk.
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For reasons I will leave to CAM Cos. to debate amongst themselves, I continue to find the “Teflon Myth” to be prevalent in the CAM industry, especially among some of the smaller CAM Co. and/or individual CAMs working as sole practitioners.  In brief, many CAMs have been lulled into a false sense of security that they have adequately shifted all their risk to their Community Association Client (“CA Client”).
  
The “Teflon Myth” is generally often first revealed when I ask a CAM if he or she has errors and omissions coverage.  Although, CAMs have come quite far on this issue over the past two decades, it still needs to be revisited. The answer that I am often given is that “errors and omission coverage is not really necessary
.”  They claim that errors and omissions (professional liability) coverage is not necessary for the following reasons: 
· The management agreement with the CA Client provides the manager with a hold harmless and an indemnification agreement.

· The CA Client’s general liability policy provides coverage for occurrences and accidents at the managed property for negligent conduct giving rise to bodily injury and property damage as well as personal injury offenses; 
· The CA Client’s director & officer liability policy will provide coverage when the CAMs’ conduct working on behalf of the CA Client is challenged by way of a claim, civil action or administrative proceeding for a CAMs’ alleged active wrongful act, or a BOD(s) alleged wrongful act for which the CAMs is/are allegedly passively responsible and liable based on the BOD or other Insured’s alleged active wrongful act.
· The CA Client’s Fidelity/Crime policy includes the CAM within the definition of employee or endorsed onto the policy as a designated agent.
CAMs make sure that the above listed forms of protection for the CA Client are in place.  However, these items in and of themselves are not adequate to maximize coverage and to minimize risk for the CAM.  The CAM must add to its arsenal of protection the best available error’s and omission’s coverage (aka Professional Liability).  In addition, the CAM must also make sure that the CA Client’s general liability and director’s and officer’s liability policies have the state of the art coverage.  This latter admonition is the most significant disconnect seen with CAM.
The blessing and curse of the CAM’s diligence in making sure that they were properly added as an additional insured on the CA Client’s insurance products.  (1) The blessing is that CAMs are very effective at being made an additional insured on the CA client’s insurance policies where it is available.  (2) The curse is the fact that the CAMs do not always ensure that the policy on which the CAM is an additional insured is the best available coverage procured by the CA Client, focusing primarily on price. The reality is that being covered on a weak product defeats the purpose of any Risk Management plan in the first place.  
Tip:  Transferring risk to the client, if the product is not the best coverage available seems to defeat the purpose of transferring the risk.  
To determine the necessary and proper risk management program for CAMs, it is necessary to understand common risks that CAMs experience in the normal course of management services performed on behalf of the managed CA Client.  
II.
What Risks Exist When Managing a Common Interest Community Association Client? 

CAMs often manage multiple types of clients and provide various services.  These could be management of single family rental homes, residential apartments, commercial properties as well as other real estate sales, mortgage broker services, and development and construction management.  The article is limited to a CAMs in their capacity managing Not for Profit CA Clients.  

All claims, civil actions and administrative proceedings (referred to collectively as “Claim or Claims”) are based on allegations that may not have been established by facts.  It is important to remember that CAMs must respond and defend themselves whether the “allegations” are “frivolous, false or fraudulent.”  We live in a great country where anyone whether they have a “right” to sue, have the “power” to sue.  This is why most liability insurance policies that have a duty to defend, must provide a defense whether the allegations are frivolous, false or fraudulent.”
 


The in the section below are “allegations” of risk CAMs may be exposed to while managing CA Clients.
  Pursuant to “Murphy’s Law”, there is a good chance that the one Claim you have been or may be exposed is not on this list.  A list of potential exposures cannot be exhaustive, because we receive and hear of claims all the time that we have never thought of nor could we have made up.  Remember, 350,000 community associations and 70 million or so people living in these common interest communities gives rise for great creative concerns.
III.
CAM Risks When Managing Common Interest Community Association Clients – Exercise: Have you experienced Claims against you for the following exposures?
	Have you experienced Claims or allegations against you for these exposures
	Yes
	No

	Improper maintenance of managed property resulting in diminished property value.
	
	

	Improper maintenance of managed property resulting in dangerous conditions;
	
	

	Unfair collection practices – due to improper assessment collections. ;
	
	

	Unauthorized enforcement of CA rules;
	
	

	Discrimination – Related to leasing of property;
	
	

	Discrimination – Related to implementation of Association rules or CC&Rs., including disparate impact discriminatory matters;  
	
	

	Wrongful Termination of CA employee(s);
	
	

	Wrongful Termination of Association employee(s) under CAM supervision (including Dual Employment findings and liability);
	
	

	Association Claims involving obtaining, maintaining and/or recommending insurance coverage and policies to the CA Client;
	
	

	Insurance application issues where CAM completed the application on behalf of the association without the BOD’s review and approval;
	
	

	Failure to timely submit an insurance claim or legal action;
	
	

	Failure to perform proper background checks on perspective service providers, including necessary licenses, if any;
	
	

	Failure to obtain and monitor certificates of insurance of service providers;
	
	

	CAMs performing services outside the scope of the contracted management services;
	
	

	Failure to properly assist in governance matters for the association;
	
	

	Administrative and Licensing Actions against the manager;
	
	

	Failure to obtain proper authority from the board to make certain payments or enter into certain contracts;
	
	

	Improper handling of association funds;
	
	

	Failure to properly inspect the property, including common amenities pursuant to the agreed upon time parameters;
	
	

	Failure to properly verify instructions to transfer money or voluntarily distributing money to someone claiming to be a vendor;
	
	

	Claims arising out of Internet Services provided;
	
	

	Claims arising out of Internet Services provided;
	
	

	Management of properties that are not in compliance with statutory and regulatory requirements for persons with physical handicaps;
	
	

	Inadequate budgeting for property managed;
	
	

	Inaccurate record keeping or tax preparation for managed property;
	
	

	Wrongful Eviction;
	
	

	Invasion of Right of Privacy;
	
	

	Defamation – Libel / Slander;
	
	

	Entering improper indemnity or limitation of liability agreement.
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IV.
MANAGEMENT COMPANY Risk Management and      Insurance Puzzle

A. Community Association Management Company Insurance Puzzle                                                                                         Joel W. Meskin © 2021
	General Liability Coverage
	Auto Liability Coverage
	Umbrella Coverage
	CAM Co. & CAM Professional Liability Policy
	               Employment Practices Liability [beware of Dual Employment Liability] 


	Cyber Liability [Third Party Liability] 
	Data Breach Response Services             [first party coverage]
	                    Fidelity Coverage Coverage [w/i defn employee or added as a designated agent]


	Crime Insurance
	Property Coverage 

	Active Shooter
	Earthquake Insurance
	Wind Coverage
	Fiduciary  Coverage    [employee defined benefits plan 401K]
	                             Flood  Insurance

	CAM Workers Compensation Coverage
	CA Client D&O Liability
	CA Client General Liability
	CA Client Umbrella Liability
	                                 CA Client Fidelity/Crime Policies

	CA Client Special Event Policy
	 CA Client Add’l Insured Status on Vendor/Contractor GL Policy
	Bank Loan
	CAM Co.’s Assets
	Contractual Indemnity from the Community CA Client


Blue = third party liability coverage - defense and indemnity in claim or suit against the CAMs.       Red = first party coverage where the CAMs' property, or property in the care, custody and control of the CAM Co. is damaged or stolen                                                                                                                   Purple = Statutory coverage required by the state                                                                                                                                         Green = Risk Transfer to a non-insured  







                          Black = Risk Transfer to CA Client 







                                            Pink = Self-Insurance Options 








                          Gold = contains both first party and third party
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	CAMs Insurance & Non-Insurance Risk Management Puzzle Pieces
Exercise: Are these Pieces Part of your Risk Management Puzzle?                                 If not, Why Not?


	Puzzle Piece
	Insurance Coverage Puzzle Pieces
	Yes
	No

	1
	General Liability Policy
	
	

	2
	Errors & Omissions Policy
	
	

	3
	Employment Practices Liability
	
	

	4
	Tenant Discrimination Coverage
	
	

	5
	Fidelity/Crime Policy
	
	

	6
	Cyber Liability/Data Breach Response Services
	
	

	7
	CA Client General Liability – Additional Insured Status or included within the definition of Insured
	
	

	8
	CA Client Directors & Liability Policy – Additional Insured Status or included within the definition of Insured
	
	

	9
	CA Client Fidelity/Crime with CAM within definition of “employee” or added as a “designated Agent.”
	
	

	10
	CA Client Cyber Liability and Data Breach Response Services Coverage
	
	

	11
	CA Client Active Shooter Policy
	
	

	12
	CA Client Special Event Policy
	
	

	13
	Self-Insurance - CAM Bank Account/Assets, Loan, CA Client Management Agreement Indemnification Provision 

	
	

	Puzzle Piece
	Non-Insurance Risk Management Puzzle Pieces
	Yes
	No

	14
	Corporate Status/Limited Liability Company
	
	

	15
	Written Management Agreement (Admonition: attorney prepared and approved)
	
	

	16
	Hold Harmless/Indemnity Agreement (Admonition: attorney prepared and approved)
	
	

	17
	Employee Handbook (Admonition:  attorney prepared and approved; if you have one: - comply)
	
	

	18
	Employee discrimination and harassment training (available for free)
	
	

	19
	CAM Training, Continuing Education and Professional Designations
	
	

	20
	Board Training (Annual)
	
	

	21
	Life in our Community Video 
	
	

	22
	Active Shooter Plan (Professionally Prepared)
	
	

	23
	Disaster Plan (Professionally Prepared)
	
	

	24
	CA Client Reserve Study
	
	

	25
	CA Client Governing Document Audit
	
	


V.

ANALYSIS OF CAM Insurance PUZZLE PIECES

The article makes no assumptions with the level of risk management and insurance acumen that the readers may or may not have.  Accordingly, many of the readers may be familiar with most if not all of the pieces of the puzzle and this will act as a check and balance against what the particular management company is or is not doing.  This can also act as a guide for CAMs to conduct their own risk management and insurance audit.  

Tip:  Not all CAM Cos. are built or operated the same.  Moreover, any claim, loss or damage that happens can ruin your entire day.  Your day can be ruined even further if the claim, loss or damage could have been prevented by a risk management plan or a certain coverage neither of which were incorporated or obtained that could have prevented, minimized or covered the claim, loss or damage.
Puzzle Piece No. 1 - CAM General Liability Policy


Most CAMs who have an office will have some form of office package policy or premises liability policy.  Although this will generally not provide off-premises coverage, it is important.  What many CAMs do not look for or may not consider is whether the general liability policy also provide coverage for what is known in the insurance industry as the “Personal Injury” offenses.  This coverage generally provides coverage for claims of:  defamation, wrongful eviction, malicious prosecution, abuse of process, and invasion of write of privacy. Many package policies issued to property managers may not provide this coverage.  This is a critical coverage to include, especially where some of the CA Client policies 

Puzzle Piece No. 2 – CAM Errors & Omissions Policy – 

See separate section below.

Puzzle Piece No. 3 – CAM Employment Practices Liability Policy


A community management company that has its own employees or that hires independent contractors and laborers definitely requires employment practices liability.  An employment Practices Liability (EPL) policy is going to provide a defense and indemnification to the CAM Co. employer in the event they are sued for various employment related claims including, but not limited to:

· Wrongful termination

· Constructive termination

· Sexual harassment

· Discrimination, including EEOC Claims
· Failure to promote
· Wage & Hour Actions

The CAMs biggest need and concern should be coverage for defense fees and costs.  These actions are expensive, are more often than not frivolous, and need to be fought vigorously.  Without an EPL policy, the ability to fund this type of litigation could be crippling to a management firm.  Moreover, in the infrequent situation where the claim is valid, and there are proven allegations of sexual harassment or other similar type allegations, there could be an exposure for punitive or exemplary damages.





      

Tip:  Do not think that the CA Client’s D&O policy which includes Wrongful Employment Acts will cover a CAM Co. for any EPL claim by the CAM’s employee.  In light of the trending of the Dual Employer Doctrine, the mere fact that the CA Client provides the W2 or Worker’s Comp policy, even if the employee is technically an employee of the association.  
Puzzle Piece No. 4 – Tenant Discrimination Policy

Tenant discrimination is sometimes offered within the errors & omissions coverage, or as an additional coverage or policy.  As discrimination claims begin to increase, this becomes a significant exposure to be concerned.  This is particularly the case in CA Clients, unless there are renters in the community, but where managers have portfolios that may include apartment buildings or other commercial properties, this is a coverage that must be investigated to cover all the types of property being managed.
Tip:  Most CA Client standalone D&O policies provide coverage for Discrimination.  However, do not make any assumption that it is covered in the CAM E&O policy, as it generally is not requiring this separate coverage part of separate policy.
Puzzle Piece No. 5 – Fidelity/Crime Coverage


Fidelity/Crime Coverage has become a hot topic.  Unfortunately, in a couple of communities in our country which will remain unidentified at this time, there have been property management companies that have taken significant amounts of money from a large number of associations.  In one case, this involved over $3 million dollars leaving over 50 associations without any money in their operating funds or reserve accounts.  Not only have they been drained of all money, the associations do not have any insurance to step in, nor does the management company have insurance in place.  What is the consequence of this situation?  In brief, the associations need to specially assess the association members so vendors will continue to work.  This includes landscapers, handymen, pool service companies, snow removal services and the like.  

Tip:  The foregoing example is a perfect example why each CA Client, whether they handle or manage any funds or accounts, MUST have its own Fidelity/Crime policy.  The CA Client has no control over the CAM, and you never know where the theft will originate.


Fidelity coverage is also known as employee dishonesty coverage.  This is coverage that the management company must have if it handles the funds and financial transactions of associations.  What associations must demand is that the management company carry enough coverage for “all” the monies of the managed associations.  Many companies insist that not all money will be taken, so why do they need coverage for the total.  The reason is that the management company has a duty to its clients and must assume that all, as in the situation above, can be taken.  What the management company must also insist, and should recommend is that “each” individual association have its own coverage.  
Tip:  If any insurance professional or board member tries to convince you that the CA Client does not require its own Fidelity/Crime coverage, have them set forth their reason in writing and agree to indemnify you for any amounts that are not recoverable at the time of a loss.


In addition to the fidelity coverage, there should also be third party crime coverage that will come into play if a “non-employee” steals from the association.  In the good standalone Fidelity/Crime policies, CAMs are included in the definition of employee or added to the definition of employee and treated as an employee through a “designated agent” endorsement.

Rather than a negative, the manager should use this as a positive and a marketing tool.  The manager should advise the client that there is coverage sufficient for all managed properties and that the policy is paid current.
Puzzle Piece No. 6 – Cyber Liability/Data Breach Services/Policy

Cyber Liability/Data Breach Response Services has become a significant part of the CAM Co. Insurance program, and is probably the fastest moving trend, commensurate with the development of technology.  In the community association industry the CAM more often than not is the primary custodian of CA Client Personally Identifiable Information and Financial Information, possibly including the CA Client unit owners and tenants banking and credit card information.
Tip:  To avoid any issues recommend to your CA Client to eliminate all 

Electronics, cell phones, computers, on-line banking, shut down the CA 

Client’s website, do not replace community association professionals with 

Google and go back to the times of “Father Knows Best”, “My three Sons” 

and “Please Don’t Eat the Daisies.” Also return to handwritten checks and 
In-person deposits and withdrawals.  [This is a suggestion was an 

alternative universe long gone.  A Risk Manager can dream can’t he?]
Insurance Solutions for Technology, 
Cyber Liability & Data Breach Response Services


The following chart is a moving target and continuing work in progress.  Technology changes at what seems to be the speed of light and before we can figure out to use our remote, something else come out.  I believe the number one reason given to have children is so someone can set up your remote and help you with your technology.
Tip:  Beware, not all policies are created equal, and that is especially true with Cyber Liability and Data Breach policies.  This is a relatively new coverage and the actuarial data is still new and makes it difficult to model applicable rates for particular risks.  For example, Ransomware incidents and Social Engineering/False Pretense a rapidly increasing and with all insurance products, these will eventually be reflected in rates and/or reduction of coverage.  This is why you need a community association Insurance professional.
	Risk/ Coverage
	Cyber Liability
	Data Breach Response Services
	Directors & Officers
	Fidelity Crime
	General Liability

	Information Security failure Liability 
	X
	
	X
	
	

	Regulatory Defense Fees and costs as well as Penalties
	
	X
	
	
	

	Defamation
	X
	
	X
	
	X

	Media Liability
	X
	
	X
	
	

	Data Breach (Electronic and or hard copy data breach)
	
	X
	
	
	

	Unit Owner Notification Expense
	
	X
	
	
	

	Credit Monitoring Expense
	
	X
	
	
	

	Restoration Expenses
	
	X
	
	
	

	Cyber Extortion/Ransomware assistance
	
	X
	
	
	

	Ransom Demands
	
	X
	
	
	

	Crisis Management/Public Relation Costs
	
	X
	
	
	

	Security Incident Investigations.
	
	X
	
	
	

	Anti-fraud protection for unit owners
	
	X
	
	
	

	Social Engineering/False Pretense/Phishing
	
	X
	
	XX
	

	Forensic Expenses
	
	X
	
	
	

	Compliance Assessment Fees
	
	X
	
	
	

	Hacking Association Bank Account - and illicit wire transfer
	X
	
	
	X
	

	Drones (crash/invasion of privacy)
	
	
	X
	
	X

	Unauthorized board meetings (i.e. Web Ex)
	
	
	X
	
	

	Misplaced Laptop with Personally Identifiable Information
	X
	
	X
	
	

	Manipulation of computer programs by employees and outside third parties to steal money or damage software and data
	X
	X
	
	X
	

	Challenged decision of board due to unauthorized use of technology
	
	
	X
	
	

	Cyber Bullying
	X
	
	X
	
	

	CAM created exposure due to breach of CAM system
	
	X
	
	
	


Puzzle Piece No. 7 – CA Client General Liability


The managed property’s general liability policy is a critical piece of the CAM’s risk management program.  In most instances, the general liability policy will be a standard industry policy form that includes the “real estate” manager within the definition of insured.  This is something that must be confirmed.  If the CAMs are not the one obtaining the insurance and responsible for renewals and payments, it is important that the CAM monitor and confirm payment and to know what steps to take in the event the insured lets the policy lapse.  It is also important for the CAMs to make sure that the CA Client has an excess liability policy for higher limits.


The key coverage provided by the general liability coverage will be for damage claims from the CAM’s work which may result in “bodily injury” or “property damage.”  This is probably the biggest area of claims both against the association and the CAM.  It should be noted that these claims are generally excluded under both the CAM E &O policy and the CA Client Director’s and Officer’s policy.  The CAM should be protected under the association policy.  Specifically, the CAM will almost be included in these GL claims whether their conduct was active or passive.  Very rarely will an insurer offer what is known as “off premises” coverage for the CAM under his or her own CAM Co. general liability policy.  However, it is critical for the management company to have its own company general liability policy as well.  

The CAMs must also determine if the association has personal injury coverage that would extend to the association CAMs.  This coverage provides protections from claims of:
· Defamation – Libel/Slander

· Wrongful eviction

· Invasion of right of privacy

· Abuse of process and false arrest.

Puzzle Piece No.  8 – CA Client Director’s & Officer’s Liability

The next myth is that the CAM, whose client is a CA Client as opposed to just a single property owner, will be fully covered by the CA Client’s directors and officer’s liability policy. Unfortunately, there is a big hole in the D&O coverage for CAMs in virtually all D&O policies.  That gap is when the CA Client or others within the definition of Insured sue the CAMs. Under those circumstances, the CAM is going to need his or her own coverage CAM E&O policy.  

Most standalone D&O policies include the CAMs in the policy.  However, there are still a number of package policy D&O or D&O endorsements on General Liability policies that do not cover the CAMs.
What the manager must keep in mind is that not only must the manager 

   be an “additional insured” or “named insured”, but the manager must
make sure that the D&O policy that the association has is the state of the 
art policy.  The manager’s additional insured status is only as good as the
 policy for which he or she is an additional insured.  The D&O policy is the
 one policy where there are significant differences in policy coverage and 

    what is in fact covered?
       

The following is a list of the most frequently asked community association D&O Questions:
	What is a Community Association?

	What Protects Volunteer Community Association Board Members? 

	What Are the Most Common D&O Liability Claims?

	What is the Difference Between a Continuity Date & A Prior and Pending Litigation date?

	What are Non-Monetary Claims?

	Who is covered under a D&O Liability Policy? 

	What is a Claims Made Policy?

	What is a Hammer Clause?

	What is Severability in an Insurance Policy? 

	Difference between Defense and Indemnity?

	Does Your Policy Cover a Developer or a Developer Representative?

	What is an Insured vs. Insured Exclusion?

	What is the Difference between Defense outside the Limits and Defense inside the Limits? Can We Choose Counsel under Our Policy if there is a Claim?

	If Multiple Entities Share Documents. Can They Be Covered Under the Same Policy?

	Association Has No Employees. Why Should We Have Employment Practices Liability Under Policy? 

	What Types of Associations Fit Within Our Program?

	What isn't covered by a D&O Policy?


Tip:  Two to three minute Video responses can be found on the Author’s 
Website or on his YouTube Channel.  
www.mcgowanprograms.com/resources/videos
Puzzle Piece No. 9 – CA Client Fidelity/Crime Coverage


As indicated above in this article, fidelity and crime coverage are very hot topics at this time.  The manager must make sure that the association client obtain the most appropriate coverage.  One key area, in addition to choosing the correct limits is to make sure that the association obtains a policy with a definition of “employee” that includes both the management company and the property management employees.  This is significant since the manager’s own policy will not cover the management company principals.  A number of the large employee theft cases are the result of a CAM principal who is not an employee.
Puzzle Piece No. 10 - CA Client Cyber Liability and Data Breach Response Services Coverage

This issue should be handled as an exposure that is no longer “if it will happen”, but “when it will happen.”  This is no longer targeting large banks and retailers, but is focusing on the quicker satisfaction by for example by way of malware being put into a computer system.  The hacker goes into a system and installs malware closing down the system.  In turn, they demand a bounty before they will eliminate the malware from the system or somehow manipulates the system to their financial benefit or merely malicious purposes which could be an inside disgruntled employee.  Probably the most important benefits in the policy is access with computer experts, legal experts and financial and accounting experts.  These experts are generally listed in the policy or a brochure provided with the issued policy.  Be sure the Insurance Professional does not leave it off when sending you the policy.  These experts will also guide you through a response and/or a fix.


The experts available to the association insureds know how to guide the board and/or the CAM.  These services alone are worth the price of this coverage.  This is insurance the association and the CAM Co. should each have.  The cost of this is extremely affordable, especially the products put together for the CA Client.  Beware of band aid and minor policy enhancements.  With insurance like everything else, you get what you pay for.


These policies are developing and changing almost as fast as technology.  Boards as fiduciaries, and CAM Cos. managing the CA Clients “Personally Identifiable Information”, finances and access to other systems.

Puzzle Piece No. 11 - CA Client Active Shooter Policy (applicable to CAMs as well)

The active shooter coverage and policy is a topic that CA Clients should seriously discuss, and CAMs as well if you have numerous employees or others on their premises.  For example, when the CAMs host events, seminars or provide space for board meetings.  The idea that it will never happen in your community, office or neighborhood is something that at a minimum should be addressed by the board, and the issue raised by the board to the unit owners.  The author’s company provides free information and webinars on these topics that CA Clients can access.

This issue should be handled as an exposure that is no longer “if it will happen”, but “when it will happen.”

Puzzle Piece No. 12 - CA Client Special Event Policy

The primary reason people choose a Common Interest Development is to protect, preserve and enhance their greatest assets:  their home, their shared common elements, and their lifestyle.   However, these assets are at risk when the association assumes liability for special events that the association does not need to assume.  This could include private parties, weddings, scout meetings or other events using the association's common areas such as clubhouse or pool area.  


That’s why it’s essential for the CA Client to transfer the exposure from these special events to those individuals or entities using the amenities.   Each CA Client makes its own policy when "common areas" are used for "private events or parties."  Although the association probably has its own insurance for the common area, why should the entire community assume the liability for a private event, especially when they are not invited?  This is especially the case where the individual or entity using the facilities are not members of the association.  


Some associations may also set policy where members also are required to provide insurance when they use the facilities for a private event.  Most association’s general liability policies provide coverage for injury or damage occurring in the common area.  However, why should the association bare this risk?  Some associations handle this by obtaining a certificate from the unit owner or the lessee a certificate from their homeowner insurance carrier.  This is often inconvenient for everyone involved, including the insurance agent, the CA Client manager and the lessee.  Finally, do you really know what the policy includes and whether it is what is actually needed to protect the association’s assets?  Why take that risk? These are inexpensive policies that can be obtained on line by the lessee, pay with a credit card and have the certificate of insurance sent directly to the CAM or the CA Client employee charged with managing such policy certificates.  This cost nothing to the CA Client.  These policies are normally in the range of $75 to $100 including Host Alcohol coverage.
Puzzle Piece No. 13 – CAM Co. Bank Account/Assets, Loans and/or CA Client Indemnity Agreement

One issue that CAM Cos. must keep in mind is that some things are either not insurable, or not insured.  Some risks may not be insurable as being against public policy such as punitive damages, or expected perils.  Expected perils would be when you try to buy insurance when you see the hurricane about to hit land or the brush fire is quickly approaching.  

An items may not be “insured” if the CAM Co. chooses not to purchase coverage or policies that are available but the CAMs do not want to pay the price, or do not think it will happen to them (gambling).  This could also occur if the CAM Co. insurance professional does not present the coverage to the CAM Co. for some reason such as inexperience or not familiar with the CAMs industry and exposures.
Tip:  as a risk management program is developed by the CAMs, when something is either “not insurable” or “not insured”, the CAMs much be cognizant of the exposure and if possible find another risk management solution not involving insurance.
Puzzle Piece No. 14 – Corporate Entity Protection


The first form of protection a CAM Co. must consider is the protection that can be obtained through the formalities of a corporate entity or a limited liability company.  This is an item that must be evaluated by the individual sole proprietor CAM, the CAM Co. and CAM Co. principals, Partners, legal counsel and accounting service providers.  It is important for the CAM Co. not to slip into a false sense of informality.  It is always easier to be proactive and do things right up front as opposed to be being reactive and having to fix a problem at the time an issue arises.
Puzzle Piece No. 15 – Written Management Agreement

A professionally prepared management agreement is a keystone to the manager’s risk management program.  It is critical to have a standard management agreement, one that has been prepared by an attorney.  By having it prepared by an attorney, the manager is to a degree spreading the risk to the attorney who himself or herself is a professional with experience and a professional.  Most important is that the attorney also has professional liability coverage him or herself.  It is important, however, to look at each case on an individual basis as each CA Client may be unique in its own way and has its own requirements.
Puzzle Piece No. 16 – Hold Harmless and Indemnity Agreement

Most CAMs seek to negotiate or just include a unilateral hold harmless/ indemnity provision in their management agreement, thinking that this will obviate the need for an errors and omissions policy.  The first problem with a hold harmless or indemnity agreement is that they are just that - “indemnity” agreements.  Indemnity provisions, unlike an errors and omissions liability policy do not normally provide a defense obligation.  Accordingly, the manager, who is generally flush with loads of cash to pay attorneys at $250 to $450 an hour, must first come out of pocket to defend a lawsuit or fight a claim.  If the CAM does not have the cash laying around, the first question is who is going to pay to fight what is undoubtedly a frivolous lawsuit.  
Second, assuming the manager (yes, that is you the person reading this article) pays the $5,000 to $10,000 to extricate him or herself from the lawsuit, than he or she can go to your client and seek reimbursement.  
There are a number of issues that may arise when you go to seek reimbursement from your client.  First, the manager is seeking reimbursement from the hand that feeds him or she for something the client probably had absolutely nothing to do with in the first place.  (At this point, we are hoping that this is not your only or not your biggest client)  This will definitely be an uncomfortable process.  Second, your property owner client, or if the client is a CA Client, probably did not budget for such a cost to provide the manager with this reimbursement.  

Accordingly, the client is going to have to figure out how to fund this reimbursement, which may be more than they pay the manager in the first place.  If the client is an association, it will most likely have to take the steps to approve and issue a special assessment against the members.  This in turn will undoubtedly give rise to animosity from the client or the association members who believe the manager should not be reimbursed if they were at fault.  In the end, this is not a pretty road to traverse, and will very likely result in irreparable damage to the manager/client relationship.
Tip:  one of the unintended consequences of exercising an indemnification or hold harmless agreement is the potential public relations nightmare it may cause with his development of a reputation of going after your CA Client expecting them to assume financial responsibility for the CAMs’ negligence or mistake.
At this stage, at least you can say that thank goodness this can never happen to you.  Your relationship with your client is too solid, and no one would ever sue you.  Yah right, welcome to America.

Another problem with indemnity agreements is the fact that they are in most cases “general indemnity” provisions and in many states, they will not extend to the manager’s active negligence.  Thus, managers that were not savvy enough to have a fool-proof indemnity provision will end up liable for both defense and indemnity notwithstanding the indemnity provision.  This is why you should seek counsel from an attorney.

Although there are issues with indemnification and hold harmless provisions, such provisions should still be part of the management agreements.  They should be part of the agreement, but I believe that the manager should consider a mutual indemnification agreement where each side takes on responsibility for its own active conduct.  Moreover, the indemnification should not be a substitute for a manager’s own errors and omissions coverage.
Puzzle Piece No. 17 - Employee Handbook 

The use of an Employee Handbook is a critical tool, but it can be a trap for the unwary.  CAMs are not all the same.  They each have their own type of leadership and culture.  Moreover, each state has its own state specific laws.  Each state also has its own laws applicable to common interest developments.  


The first caveat to keep in mind is that if the CAM Co. has an employee handbook, the CAM Co. must comply with the provisions.  That leads to the second caveat.  The CAM Co. should not take an employee handbook off the internet, or out of “Employee Handbook for Dummies.”  The risk management requirement on the employee handbook is to have an employment law professional put it together.  Remember, a key is to transfer your risk.  Any money you save in using a purely canned handbook, does not outweigh the benefit of using an attorney with a Professional Liability policy.

The employment law professional is going to make sure that whatever is in the employee handbook is something the CAM Co. can or is willing to comply with in the operations of the company and the employer/employee relationship as well as the supervisor/employee relationship and the employee/employee relationship.  For example, if the CAM Co. is in a state that is an “employment at will” state, does not survive the failure of an employer to comply with the procedures and protocols.
Puzzle Piece No. 18- Employee discrimination and harassment training 

The best advice someone can give a CAM Co. on this issue is to ask a CAM Co. CEO or top executive how an employee discrimination and/or harassment claim can impact the CAM Co.  Keep in mind that the issues surrounding these claims are substantially subjective, “he said/she said.”  In addition, in many states, the employer starts behind the eight ball.  Also, executives, supervisors, fellow employees and supervisors are often are not able to control what they say, what they write or whether what they do is appropriate in the workplace.

First and foremost, there is no excuse to not provide training, because it is more often than not provided for free (although time is money, results that can be avoided with training and education are likewise money).   Just check you’re Employment Practice Liability Insurer and they will point you to all the free services and tools, as well as free or highly discounted services from employment attorneys and other experts.


Whether the discrimination and/or harassment allegations are “frivolous, false or fraudulent”, the claim must be defended.  In most cases, there is no recourse against individuals making these claims.  Having the training will eliminate many potential conduct leading to a claim.  Proof of training could be a defense factor in a he said/she said situation.  As most CAM Co. CEOs and other executives know, the significant expense they have or may occur are the defense fees and costs involved in many of these type of incidents.

Another factor is the public relations nightmare that allegations create whether true or false.  These are communications that cannot be un-rung.  As we all have heard, once something is on the internet, it is in the universe forever.
Tip:  Regular training is worth its weight in gold.  We all understand that “time is money.”  However, the time spent in most training is an expense where the benefit significantly outweighs the expense.  One of the obstacles is that the benefits from training does not show up on a “revenue” line.  Rather, it only appears on an “expense” line.

Puzzle Piece No. 19 – CAM Training, Continuing Education and Professional Designations

The Company is only as good, effective and successful as its employees.  Employees are the CEO’s “clients” and should be treated as such.

If you ask most employers and supervisors what their employees want they would most likely say money.  However, if you were to ask employees, although money is always important, the most important things they want are less tangible items such as professional development, respect for their work, confidence in them by their employer, opportunities for challenges and your time, not necessarily in that order.

Accordingly, training, education and professional development for the CAM is probably provides the best return on the CAM Co.’s investment.
Puzzle Piece No. 20 – Board Training (annual and as needed basis)

I anticipate those reading this and those attending the conference and seminars do not need to be reminded of this value.  Many, if not most of those reading this already incorporate these into your service agreements.  This issue falls within the boundaries of the old adage “people never have time to do things right, but they always have time to fix them.”

Preliminarily, boards often do not understand their duties and obligations as a volunteer board member of a common interest development.  For all intents and purposes, the board’s role is to “make decisions for the association and delegating those decisions to others to carry out the decision.  If there is a CAM Co., it is probably delegated 98% of the delegated items.  When a board member is delegated a task, it is done not in their capacity as a board member, but as a volunteer.  Their task is guarded by the authority or limitations placed on carrying out the task.


Many volunteer board members have no experience as a volunteer board member or in a position of leadership.  Board members do not think of the CA Client as the “business” it is and are trapped in a false sense of informality.  These same board members do not understand the purpose, authority and limitations on their role as a board member.  There is an exhibit to this article that sets out the CA Client risk management team.  This is helpful for a board to understand the role they play and the limitations on their authority.  
Puzzle Piece No. 21 – Life in our Community Video

Having touched in one way or another between 6,000 and 7,000 director and officer liability claims over the past 20 years, I have come to a conclusion as to what is the common denominator for most Director and Officer Claims.  First, unit owners often do not conduct the necessary due diligence, including the review of governing documents, prior to purchasing and moving into a common interest development.  Second, many of these same unit owners become board members.  Third, more often than not, board members do not understand their duties and obligations.  The combination of these issues sets the groundwork giving rise to claims against the association, the board and the management company.

Buying into an association with eyes closed does nothing positive from anyone.  Accordingly, a strategy that has worked for some associations and management companies is a “Life in our Community” video.  This is intended to be a 15 to 20 minute video showing how the association operates, the role of the board, the governing documents and how they apply and how problems are resolved. 
Puzzle Piece No. 22 - Active Shooter Plan (Professionally Prepared)

Unfortunately, this is an issue that we hope will not become an issue for any CA Client, but it is an issue that is not going away.  CAMs and the CA Client should understand what this is about and if they should or should not create such a plan.  CAVEAT:  this is something that MUST be outsourced to a third party service provider as a risk transfer element.  Keep in mind, this risk transfer item must not be developed by the board or a committee.  They can be involved to share the necessary association data needed and to ask questions, but it must be prepared by a professional that has its own professional liability coverage.

There are a number of organizations that offer free webinars on this issue that we can refer you to at any time.  This is something that both the CAM Co. and the CA Client should discuss.
Puzzle Piece No. 23 - Disaster Plan (Professionally Prepared)

This is similar to the discussion on the Active Shooter Plan.  The CAMs the CA Client should understand what this is about and if they should or should not create such a plan.  CAVEAT:  this is something that MUST be outsourced to a third party service provider as a risk transfer element.  Keep in mind, this risk transfer item must not be developed by the board or a committee.  They can be involved to share the necessary association data needed and to ask questions, but it must be prepared by a professional that has its own professional liability coverage.


There are a number of organizations that offer free webinars on this issue that we can refer you to at any time.  This is something that both the CAM Co. and the managed association should discuss.
Puzzle Piece No. 24 - CA Client Reserve Study

This is one of these most important pieces of the CA Client risk management puzzle. This is significant to the CAM Co. because it is a blueprint to their CA Client.  This is a guide to the managed association’s physical facility which is critical to most CAM responsibility to manage.  If something is missing from the study, this must be brought to the attention to the board.  If the study is not funded as recommended by the reserve specialist, this must be brought to the board’s attention and memorialized that the CAM has brought this to the attention and why or why not this is the CAM’s recommendation.

This blue print is also a guide to the insurance program that the board is being covered or not.


As the Foundation for CA Client Research Think Tank study and publication issued indicates, the CAM must discuss with the board the potential for latent issues in the physical aspects of the association.  This may lead to additional investigation by expert engineers and or architects that may be a new line in the association’s reserve study.


The CAM should do this to help avoid claims by the CA Client resulting from allegations that the CAM is not properly maintaining the association pursuant to the written management agreement.

Puzzle Piece No. 25 - CA Client Governing Document Audit

The governing documents in the normal course were prepared by a developer when the plat map was prepared and filed.  The developer more often than not is not a resident in the association and he or she does not have continuing skin in the game.  Accordingly, the board should have the documents reviewed and amended to reflect the reality of the association and eliminate archaic rules and restrictions that are not followed and enforced.  


In addition, the documents can be reviewed to determine if they are compliant with state law.  Why is this important?  It is important because without something contrary in the state law, the state law will take precedence over the CC&Rs, By-laws and Rules and regulations.
VI.
COVERAGE OR NO COVERAGE, THAT IS THE QUESTION Exercise: Are CAMs Covered by Insurance For the following Claims and or Allegations.  If so, which Policy?

The following is not an attempt to exhaust the potential exposures of CAM Cos.  The intention is to bring up some of the more common exposures to put the insurance issues into context. 

	Claim/Allegation
	Yes
	No
	DK
	Policy or Policies

	CAM sued when unit owner’s guest allegedly negligently maintained common area.
	
	
	
	

	CAM sued by Board for failing to procure or maintain the proper CA Client insurance.
	
	
	
	

	CAM sued for discriminating against children in the enforcement of bike rules due to race. 
	
	
	
	

	CAM wrongfully evicted a unit owner’s tenant from the condominium due to ESA Dog.
	
	
	
	

	CAM sued for defaming a unit owner listing them on website as delinquent on fees.
	
	
	
	

	CAM sued by owner for board improperly denying an architectural variance request.
	
	
	
	

	CAM sued by CA Client employee for sexual harassment and wrongful termination.
	
	
	
	

	CAM employee sues CAM Co. for wrongful termination and harassment by CA Client president.
	
	
	
	

	Demand that CAM remediate mold due to alleged negligent landscape design.
	
	
	
	

	CAM sued by CA Client for diminution in value of condo units for failed work.
	
	
	
	

	CAM sued by unit owner for reduction in rents due to poor upkeep.
	
	
	
	

	CAM sued for racial discrimination in the leasing of CA Client’s property.
	
	
	
	

	CAM sued for racial discrimination in the leasing of CA Client’s property.
	
	
	
	

	CAM sued for failure to make proper disclosure in real estate disclosure statement.
	
	
	
	

	State Div. of Real Estate action against CAM?
	
	
	
	

	Claim against CAM Co. by CA Client for theft of CA Client money by CAM?
	
	
	
	

	CAM sued by CA Client to compel CAM to notify all Unit owners of sex offender in the building.
	
	
	
	

	CAM sued by Board failure to timely file an insurance claim which was denied.
	
	
	
	

	For Answers email jmeskin@mcgowanins.com
	
	
	
	


VII

What Is Covered by a CAM Errors & Omissions policy?
There is one very significant gap arising out of the “Teflon” myth discussed above.  This gap is the single most important reason for the CAM to purchase and maintain its own Errors and Omissions/Professional Liability policy:  with the exception of possible protection by an “indemnity provision in a management agreement”, there is no coverage for the CAMs under the CA Client’s policies when the managed CA Client makes a “written claim” or brings a civil action against the CAMs for alleged errors or omissions in the providing of services to the CA Client.  Even with the protection of an indemnity provision, the manager could be confronted with having to provide its own defense and out of pocket legal fees and costs.  This in and of itself should drive the manger to purchase such coverage.
Tip:  Would a community association management professional engage the services of a professional for itself or its CA Client who does not have an errors or omissions/professional liability policy?  Would you use a brain surgeon, an oral surgeon, an attorney or an architect who does not have this coverage themselves?  What always surprises me is that associations often sign the management services agreement without having an attorney review it, or even reading it themselves.  However, these same associations do not ask their CAM, attorney, Insurance Professional or any other professional service provider whether they have errors and omissions coverage.

Like most professional liability errors and omissions policies, most CAM errors and omissions policies (a.k.a. Property Manager Errors and Omissions policies) are Claims Made policies.  This is different than the “occurrence” form found in virtually all general liability policies.  The difference is significant and failure to understand this could lead to draconian consequences.  Specifically, “time” is of significant importance in the policy conditions.

A Claims Made insurance form means in general:  
· Defense and Indemnity under the policy is triggered when a “Claim”
 is made against an “Insured”

· for a “Wrongful Act”

· which happened during or prior to the policy period, but after the retroactive date (unless the policy is a full prior acts policy)
· Resulting in “Loss”

The claim is a demand made on the CAM to do or refrain from doing something.  For example, a demand to reimburse the association for a tenant who skipped out because they were a bad credit risk and the CAM did not do a proper background or credit check.  The alleged wrongful act was the improper credit check.  The alleged wrongful act occurred during the policy period.  Thus, the policy would be triggered to provide a defense for the CAM. This of course would be subject to exclusions.

In order to address these types of claims, the intent of the CAM errors and 
Omissions policy generally contain the following:
· Provides coverage for wrongful acts of the insureds arising out of the rendering of Professional Services.  

Professional Services mean services performed by the Insured in his or her capacity as a CAM or leasing agent.  

Professional Services shall also mean services provided on or via the Insured’s internet, e-mail telecommunication or similar system by the insured in his or her capacity as a CAM or leasing agent.
· Coverage applies to liability of the insureds for wrongful eviction.  
· Coverage for Tenant Discrimination if that is purchased.
· Any claim for personal injury as defined in the policy is covered such as libel or slander, malicious prosecution or unlawful entry or other breach of privacy, if personal injury is chosen.
· Claims for monetary allegations and defense of non-monetary relief including formal administrative or regulatory proceedings, if they are in conjunction with a monetary claim.
· Provides coverage for punitive, exemplary or multiple damages (where insurable by law).
Some typical exclusion for CAMs errors and omissions policies are: 
· Fee disputes.

· Dishonest, fraudulent or criminal act or omission or deliberate misrepresentation committed by, at the direction of, or with the knowledge of any insured. 

· Leasing or management of property developed or constructed by the insured.

· Any cost or charges associated with repairing construction defects or any claims alleging faulty construction or materials.

· Bodily injury and property damage exclusion.

· Failure to maintain or obtain insurance exclusion.

· Purely non-monetary claims.

Another factor that has led to the need for CAM errors and omissions coverage is the fact that comprehensive general liability policies routinely exclude professional services or other professional liability coverage.  Specifically, underwriters began to sustain significant losses from professional liability in mid – 1970’s.  As a result, professional services exclusions became standard exclusions in the general liability policies that CAMs generally purchased as part of their business packages.  

CAMs must also take into consideration the reality that we live and work in an increasingly litigious society combined with heightened performance standards being demanded of professionals.  CAMs, like other professionals, must look at errors and omissions coverage as the cost of doing business and incorporate this into their pricing and their risk management program.

Finally, businesses routinely require firms and individuals have evidence of professional liability coverage as a prerequisite for engaging their services.  In fact, a CA Client that does not require this of its CAMs is not being wisely counseled.
VIII

What Are the Most Common CA Client Manager Claims?

The intended claims sought to be covered under the policy were discussed above.  By far in our experience as underwriters of this genre of risk, the most common claim being brought against CAMs are discrimination/harassment claims.  What is most frustrating from an underwriting standpoint is that these are generally avoidable type of claims.  The claims very often result from inadequate training of employees or monitoring of employees.  The typical policy will provide a defense to these types of claims, but will not pay out any indemnity.

Another common claim is discrimination: libel and/or slander.  In the CA Client context, associations are generally high maintenance organizations filled with a lot of emotions.  Accordingly, the CAMs, as the professional staff, generally are put in the middle of these issues.  Siding is difficult to avoid and CAMs very often are accused of siding and this often turns into allegations of libel or slander.  This may not be as big an exposure in the single property management context, but it should still be noted.

Another large claim are those which involve the diminution in value of property as a result of the CAM’s failure to provide proper services.  This runs the gambit from failing to do back ground checks, failure to monitor maintenance responsibilities and the like.

There are a number of misconceptions regarding the CAM errors and omissions policy.  The key misconception corresponds to the most commonly denied claim.  The CAM errors and omissions policy does not provide coverage for bodily injury or property damage claims.  This is an exposure that needs to be covered in a general liability policy.

Another misconception is that the CA Client errors and omissions policy, as opposed to the CA Client directors’ and officers’ liability policy, does not include employment practices coverage.  This is a coverage that must be purchased separately.
IX

What Steps Can Be Taken To Minimize Errors and Omissions Claims


As discussed, one of the most common CAM and CA Client errors and omissions claims are based on discrimination and harassment.  One way to avoid such claims is to understand the breadth, magnitude and reach of various fair housing and other discrimination laws.  For example, the Fair Housing Laws:
· Prohibit sale, rental, and financing of dwellings, and other housing-related transactions based on race, color, national origin, religion, sex, family status.
· Title VI of Civil Rights Act of 1964 prohibits discrimination on the basis of race, color, or national origin and activities receiving financial assistance.
· Section 504 of the Rehabilitation Act of 1973 prohibits discrimination based on disability in any program receiving financial assistance.
· Section 109 of Title I of the Housing and Community Development Act of 1974 prohibits discrimination on the basis of race, color, national origin or religion in programs and activities receiving financial assistance from Community Development and Block Grant Program.
· Title II of the Americans with Disabilities Act of 1990 prohibits discrimination based on disability in programs, services, activities provided or made available by public entities.  HUD enforces this act as it relates to state and local public housing, housing assistance and housing referrals.
· Architectural Barriers Act of 1968 requires that buildings and facilities designed, constructed, altered, or leased with certain federal funds after September 1969 must be accessible to and useable by handicapped persons.
· Age Discrimination Act of 1975 prohibits discrimination on the basis of age in programs activities receiving federal financial assistance.
The challenge with continued violations of the Fair-housing law include the fact that there is no cost to plaintiffs for any out of pocket expenses to file fair housing complaints.  Accordingly, CAMs must be up to date on fair housing laws as well as continued education for employees.  Race, national origin, disability and children/familial status are the most common fair housing violations.
The best advice for avoiding CAM errors and omissions claims is to participate in organizations such as CAI or ACAM CEO and their certificate programs and educational opportunities.  The first thing that an employee of a manager will say when being deposed in a lawsuit is:  “I was never trained on that issue.”  The second thing the employee will say is:  “I was never told about that law or requirement.”  As a manager, the ignorance of your employees or yourself is not a defense to most of these claims.  CA Client managers are professionals and are expected to have the experience, training and expertise to carry out his or her duties and obligations.
Notwithstanding the best training, education and expertise, the one thing that is for sure, right up there with death and taxes are that you will experience a claim no matter how good you are.  That is why you need errors and omissions coverage.  With the coverage, you can have full comfort that you can fight the claim.
X
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EXHIBIT 1

“Allegations” Against CAM Co. and CAMs Managing CAs.

	Improper maintenance of managed property resulting in diminished value.

	Improper maintenance of managed property resulting in dangerous conditions.

	Unfair collection practices – due to improper assessment collections.  

	Unauthorized enforcement of Community CA Client rules.

	Discrimination – Related to leasing of property.

	Discrimination – Related to implementation of CA Client rules or CC&Rs., including disparate impact discriminatory matters.  

	Wrongful Termination of CA employee(s)

	Wrongful Termination of CA Client employee(s) under CAM supervision (including Dual Employment findings and liability)

	CA Client Claims involving obtaining, maintaining and/or recommending insurance coverage and policies to the managed CA Client.

	Insurance application issues where CAM completed the application on behalf of the CA Client without the boards review and approval.

	Failure to timely submit an insurance claim or legal action.

	Failure to perform proper background checks on perspective service providers, including necessary licenses, if any.

	Failure to obtain and monitor certificates of insurance of service providers

	CAMs performing services outside the scope of the contracted management services.

	Failure to properly assist in governance matters for the CA Client.

	Administrative and Licensing Actions against the manager.

	Failure to obtain proper authority from the board to make certain payments or enter into certain contracts.

	Improper handling of CA Client funds.

	Failure to properly inspect the property, including common amenities pursuant to the agreed upon time parameters.

	Failure to properly verify instructions to transfer money or voluntarily distributing money to someone claiming to be a vendor.

	Claims arising out of Internet Services provided.

	Claims arising out of Internet Services provided.

	Management of properties that are not in compliance with statutory and regulatory requirements for persons with physical handicaps.

	Inadequate budgeting for property managed

	Inaccurate record keeping or tax preparation for managed property.

	Wrongful Eviction

	Invasion of Right of Privacy

	Defamation – Libel / Slander

	Entering improper indemnity or limitation of liability agreement.


EXHIBIT 2


A. Community Association Management Company Insurance Puzzle                                                                                         Joel W. Meskin © 2021
	General Liability Coverage
	Auto Liability Coverage
	Umbrella Coverage
	CAM Co. & CAM Professional Liability Policy
	               Employment Practices Liability [beware of Dual Employment Liability] 


	Cyber Liability [Third Party Liability] 
	Data Breach Response Services             [first party coverage]
	                    Fidelity Coverage Coverage [w/i definition of  employee or added as a designated agent]


	Crime Insurance
	Property Coverage 

	Active Shooter
	Earthquake Insurance
	Wind Coverage
	Fiduciary  Coverage    [employee defined benefits plan 401K]
	                             Flood  Insurance

	CAM Workers Compensation Coverage
	CA Client D&O Liability
	CA Client General Liability
	CA Client Umbrella Liability
	                                 CA Client Fidelity/Crime Policies

	CA Client Special Event Policy
	 CA Client Add’l Insured Status on Vendor/Contractor GL Policy
	Bank Loan
	CAM Co.’s Assets
	Contractual Indemnity from the Community CA Client


Blue = third party liability coverage - defense and indemnity in claim or suit against the CAMs.       Red = first party coverage where the CAMs' property, or property in the care, custody and control of the CAM Co. is damaged or stolen                                                                                                                   Purple = Statutory coverage required by the state                                                                                                                                         Green = Risk Transfer to a non-insured  







                          Black = Risk Transfer to CA Client 







                                            Pink = Self-Insurance Options 








                          Gold = contains both first party and third party
EXHIBIT 3

Are You Covered By Insurance, if so, which Policy?


The following is not an attempt to exhaust all the potential CAMs exposures. The intention is to bring up some of the more common exposures to put the insurance issues into context.
	Claim/Allegation
	Yes
	No
	DK
	Policy

	CAM sued when unit owner’s guest allegedly negligently maintained common area.
	
	
	
	

	CAM sued by Board for failing to procure or maintain the proper CA Client insurance.
	
	
	
	

	CAM sued for discriminating against children in the enforcement of bike rules due to race. 
	
	
	
	

	CAM wrongfully evicted a unit owner’s tenant from the condominium due to ESA Dog.
	
	
	
	

	CAM sued for defaming a unit owner listing them on website as delinquent on fees.
	
	
	
	

	CAM sued by owner for board improperly denying an architectural variance request.
	
	
	
	

	CAM sued by CA Client employee for sexual harassment and wrongful termination.
	
	
	
	

	CAM employee sues CAM Co. for wrongful termination and harassment by CA Client president.
	
	
	
	

	Demand that CAM remediate mold due to alleged negligent landscape design.
	
	
	
	

	CAM sued by CA Client for diminution in value of condo units for failed work.
	
	
	
	

	CAM sued by unit owner for reduction in rents due to poor upkeep.
	
	
	
	

	CAM sued for racial discrimination in the leasing of CA Client’s property.
	
	
	
	

	CAM sued for racial discrimination in the leasing of CA Client’s property.
	
	
	
	

	CAM sued for failure to make proper disclosure in real estate disclosure statement.
	
	
	
	

	State Div. of Real Estate action against CAM?
	
	
	
	

	Claim against CAM Co. by CA Client for theft of CA Client money by CAM.
	
	
	
	

	CAM sued by CA Client to compel CAM to notify all Unit owners of sex offender in the building.
	
	
	
	

	AM sued by Board failure to timely file an insurance claim which was denied.
	
	
	
	

	
	
	
	
	

	EXHIBIT 4

CA CLIENT CAM CO.:

 Non-Insurance Risk Management & Insurance Puzzle Pieces


	Puzzle Piece


	Insurance Coverage Puzzle Pieces
	Yes
	No

	1
	General Liability Policy
	
	

	2
	Errors & Omissions Policy – See separate section below.
	
	

	3
	Employment Practices Liability
	
	

	4
	Tenant Discrimination Coverage
	
	

	5
	Fidelity/Crime Policy
	
	

	6
	Cyber Liability/Data Breach Response Services
	
	

	7
	CA Client General Liability – Additional Insured Status or included within the definition of Insured
	
	

	8
	CA Client Directors & Liability Policy – Additional Insured Status or included within the definition of Insured
	
	

	9
	CA Client Fidelity/Crime with CAM within definition of “employee” or added as a “designated Agent.”
	
	

	10
	CA Client Cyber Liability and Data Breach Response Services Coverage
	
	

	11
	CA Client Active Shooter Policy
	
	

	12
	CA Client Special Event Policy
	
	

	13
	CAM Co. Bank Account/Assets, Loan, CA Client Indemnity Agreement
	
	

	Puzzle Piece
	Non-Insurance Risk Management Puzzle Pieces
	Yes
	No

	14
	Corporate Status/Limited Liability Company 
	
	

	15
	Written Management Agreement (Admonition: attorney prepared and approved)
	
	

	16
	Hold Harmless/Indemnity Agreement (Admonition: attorney prepared and approved)
	
	

	17
	Employee Handbook (Admonition:  attorney prepared and approved; if you have one: - comply)
	
	

	18
	Employee discrimination and harassment training (available for free)
	
	

	19
	CAM Training, Continuing Education and Professional Designations
	
	

	20
	Board Training (Annual)
	
	

	21
	Life in our Community Video 
	
	

	22
	Active Shooter Plan (Professionally Prepared)
	
	

	23
	Disaster Plan (Professionally Prepared)
	
	

	24
	CA Client Reserve Study
	
	

	25
	CA Client Governing Document Audit
	
	


EXHIBIT 5
CAM Experience and Reputation Underwriting Worksheet

The following items reflect qualifications, education, experience, training and certifications for community managers.  

1. Does the individual professional manager have any of the following certifications conferred by the Community CA Client Institute:

a. CA Client Management Specialist (AMS) 




 No
 Yes

b. Professional Community CA Client Manager (PCAM)?


 No
 Yes

c.  Large Scale Manager (LCM) 





 No

 Yes

2. Does the individual professional manager have any certifications conferred by other Community or Property Manager Professionals CA Clients or Organizations?


 No
 Yes

3. If the answer to 2 above is “Yes”, please identify the certification and the CA Client or Organization conferring the certification:  ____________________________________________________________________________________________________________________________________________________________

______________________________________________________________________________

4. If the CA Client has an independent CAM Co., does the CAM Co. have the Accredited CA Client CAM Co. (AAMC) certification conferred by the Community CA Client Institute? 











 No
 Yes

5. If the answer to 4 above is “Yes”, please identify the certification and the CA Client or Organization conferring the certification:  ______________________________________________________________________________

______________________________________________________________________________
_____________________________________________________________________________

6. Does the independent CAM Co. have professional liability Insurance? 

 No
 Yes

7. Does the CA Client have a written agreement with the CAM Co.?  


 No
 Yes

8. Does the management agreement have a mutual indemnification provision?
 No

 Yes

9. Does the manager have more than five years of management experience? 

 No
 Yes

10. Is the manager a member of the community CA Client institute?


 No
 Yes

11. Does the manager attend community CA Client institute events?


 No Yes

12. Does the manager have all state required licenses, if any?



 No Yes

EXHIBIT 6

	FIDELITY/CRIME COVERAGE                                                                                                                Copyright © 2018 Joel W. Meskin

	Coverage
	Fidelity/Employee Theft/Employee Dishonesty

The key to this column is the definition of “employee.” In the normal course, this includes actual employees, Directors & Officers and community CA Client managers.
	Crime (theft by Non-Employees)

The key to this column is when someone who is not within the definition of “employee” or not included as a “designated agent” by endorsement.

	Fidelity


	This is a very broad scope of coverage and covers everything in the right column where the theft is committed by an employee, a person included within the definition of employee or a person added as a designated agent.

1.  Employee Theft

2.  ERISA Fidelity (where there is a defined benefits plan)

3.  Client Property
	With respect to non-employees,   The Insured will in the normal course have a selection of coverages from a menu of optional coverages, all of which are covered for the employee theft in the left column.

We have bundled what we believe are the coverages that all CA Clients need. The unbundled coverages are offered on a case by case basis where needed.  The available Coverages we do not automatically bundle in this column are:  Money Orders and Counterfeit Currency Fraud, Credit Card Fraud, Client Coverage, Expense and Coverage.

	Forgery or Alteration
	Included in Fidelity/Employee Theft/Employee Dishonesty coverage
	Loss directly caused by forgery or alteration of a financial instrument.

	Premises Coverage
	Included in Fidelity/Employee Theft/Employee Dishonesty coverage
	Robbery, theft or safe burglary, committed by a third party, of money and securities located inside the premises or banking premises.

	In Transit Coverage
	Included in Fidelity/Employee Theft/Employee Dishonesty coverage
	Robbery or theft of money and securities committed by a third party, or destruction or disappearance of money and securities, while in transit and including while temporarily within the living quarters of a messenger.

	Computer Fraud
	Included in Fidelity/Employee Theft/Employee Dishonesty coverage


	Direct loss from computer fraud which means the unlawful taking of money, securities or other property resulting directly from a computer violation.  

1. A computer virus designed to damage or destroy a computer program or electronic data; or

2. A natural person (other than an employee) who has gained unauthorized access to the insured’s computer system.

	Restoration Expense
	Included in Fidelity/Employee Theft/Employee Dishonesty coverage
	Restoration expense means reasonable costs incurred by the insured to reproduce computer programs or electronic data and enable the insured to restore the insured computer system to the level of operational capability that existed immediately preceding a computer violation.

	Funds Transfer Fraud
	Included in Fidelity/Employee Theft/Employee Dishonesty coverage 
	Direct loss of money or securities resulting from a fraudulent instruction directing a financial institution to transfer, pay or deliver money or securities from the insured transfer account. (This is a hacking situation where someone hacks your computer and sends unauthorized fraudulent instructions to send money to another account.)

	Social Engineering
	Added by endorsement and is more recently being included as coverage Part.  

This Endorsement either as “Social Engineering Fraud Coverage” or “Funds Transfer Fraud – False Pretenses” (another phrase for Social Engineering) is somewhat different as it applies to both columns at this time. 

In the normal course, the insuring clauses provide: The Insurer will pay the Insured for direct loss of money or securities resulting from a fraudulent instruction directing a financial institution to transfer, pay or deliver money or securities from the insured transfer account. 
Most definitions substantially define False Pretenses or Social Engineering as:

False Pretenses means the fraudulent misrepresentation of a material fact, including but not limited to social engineering, pretexting, phishing, spear phishing or any other confidence trick, by a person purporting to be an

Employee, Vendor or Client, to an Employee who is authorized by an Insured Entity to transfer Money or Securities or instruct another Employee to transfer Money or Securities. Vendor means a natural person or entity that has provided goods or services to an Insured Entity pursuant to a written agreement or other arrangement. Vendor does not mean a financial institution, bank, credit union, asset manager, broker-dealer, or any other financial institution, an armored motor vehicle company or any similar entity.


EXHIBIT 7

[image: image5.png]Manipulation of an
Computer System
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Party.

This does not involve any
communication between
an Insured and the
perpetrator. The
instructions here are
instructions inserted into
the Computer System by
the perpetrator without
the Insured knowing

= Computer Fraud



  

EXHIBIT 8
Insurance Solutions for Technology Cyber Liability/Data Breach Response Services Copyright © 2018 Joel W. Meskin 
	Risk/ Coverage
	Cyber Liability
	Data Breach Response Services
	Directors & Officers
	Fidelity/Crime
	General Liability

	Information Security failure Liability 
	X
	
	X*
	
	

	Regulatory Defense & Penalties
	
	X
	
	
	

	Defamation
	X
	
	X*
	
	X*

	Media Liability
	X
	
	
	
	

	Data Breach (Electronic and or hard copy data breach)
	
	X
	
	
	

	Unit Owners past and current Notification Expense
	
	X
	
	
	

	Credit Monitoring Expense
	
	X
	
	
	

	Restoration Expenses
	
	X
	
	
	

	Cyber Extortion/Ransomware assistance
	
	X
	
	
	

	Ransom Demands
	
	X#
	
	
	

	Crisis Management/Public Relation Costs
	
	X
	
	
	

	Security Incident Investigations.
	
	X
	
	
	

	Anti-fraud protection for unit owners
	
	X
	
	
	

	Social Engineering/False Pretense/Phishing
	
	
	
	X***
	

	Forensic Expenses
	
	X
	
	
	

	Compliance Assessment Fees
	
	X
	
	
	

	Hacking Association Bank Account - and illicit wire transfer
	
	
	
	X****
	

	Drones (crash/invasion of privacy)
	
	
	X*
	
	X

	Unauthorized board virtual meetings 
	
	
	X*
	
	

	Misplaced Laptop with Personally Identifiable Information
	X
	
	X*
	
	

	Manipulation of computer programs by employees and outside third parties
	X
	X
	
	X**
	

	Challenged decision of board due to unauthorized use of technology
	
	
	X
	
	

	Cyber Bullying
	X
	
	X*
	
	

	CAM created exposure due to breach of CAM system
	
	X
	
	
	


EXHIBIT 9
Community Association Professional Liability Insurance             Sample Policy form Comparison


The Policy Form Comparison is the type of policy form comparison I find useful when analyzing two potential policies that I am reviewing for a CAM Co.  As with many things, some differences are significant, some are not significant and some are deal breakers.  As with most policies, especially Professional Liability and Director and Officer Policies can have very important distinctions.  Admonition:  remember that coverage over price is key.  One uncovered claim can be disastrous.  

	Carrier
	Insurer A
	Insurer B

	Limits
	$1MM Claim/$1MM Aggregate
	$1MM/$1MM Single Limit of Liability

	Deductible
	$10,000
	$7,500 per claim

	Optional Extended Reporting Period
	1 yr. 100% annual premium

2 yr. 150% annual premium

3 yr. 200% annual premium
	1 yr. 75% annual premium

2 yr. 125% annual premium

3 yr. 150% annual premium



	Claims Made
	Yes
	Yes

	Prior Acts Retro Date
	Yes (the date prior to which an alleged wrongful act will not be covered)
	Yes (the date prior to which an alleged wrongful act will not be covered)

	Monetary & Non-Monetary Claims
	Yes

Monetary - Defense & Indemnity

Non-Monetary - Defense
	Yes.  

Monetary - Defense & Indemnity

Non-Monetary - Defense

	Defense 
	Defense Inside the Limits - except where indicated to the contrary.  
	Defense Inside the Limits - defense fees and costs reduce the limit of liability.

	Choice of Counsel
	The named insured may select defense counsel or consent to the carrier's choice of defense counsel, which consent shall not be unreasonably withheld.
	Carrier has right to appoint defense counsel.

	Criminal Actions
	We are not obligated to defend any criminal investigation, criminal proceeding or prosecution against you.

For any willful or criminal violation of any statute, rule or law
	Carved out of the definition of "claim."

However, a Claim does not include any criminal proceeding, criminal administrative or criminal regulatory proceeding or criminal investigation or informal civil investigation; 

	Failure to Maintain Insurance 
	Any failure to effect or maintain, in whole or part, any policy of insurance or reinsurance, any bond, or any decision or advice regarding the type or amount of insurance, reinsurance, or bond to purchase or perils to cover. 

However, this exclusion shall not apply in the event the insured uses and consults with a properly licensed insurance agent for the insurance needs on all properties the insured is responsible for procuring and maintaining insurance. It is further understood that this policy shall not apply to the intentional failure to effect or renew any insurance.

	Expressly excluded:  based upon, directly or indirectly arising out of, or in any way involving the failure to effect or maintain any insurance or bond, or to any failure to cover certain perils or to purchase an adequate amount or type of insurance. No carve back for Defense.

	Wrongful Acts
	Wrongful act and wrongful acts means any actual or alleged negligent act, error, omission, or misstatement committed in your professional services.


	IV. When used in any Professional Liability Coverage Part, Wrongful Act means any actual or alleged act, error, omission, neglect, breach of duty or Personal/Proprietary Injury committed solely in the conduct of Professional Services?

	Employment Practices Coverage
	Excluded:  Arising out of any employment practices or any discrimination on any basis, including, but not limited to: race, creed, color, religion, ethnic background, national origin, age, handicap, disability, gender, sexual orientation or pregnancy, or any other basis prohibited by law.  Must obtain elsewhere.
	Not purchased – this is fine if a separate policy was purchased.

Amended by Exclusion Endorsement based upon, directly or indirectly arising out of, or in any way involving any employment-related Wrongful Act;


	Fair Housing Act Coverage
	A. The following is added to SECTION A – COVERAGE – WHAT THIS POLICY INSURES:  Fair Housing Act Coverage
We will pay on your behalf, damages and claim expenses because of any claim arising out of your professionals services, and made against you for violations of the Fair Housing Act of 1968, 42 USCS § 3601, et seq. (as amended) (“Fair Housing Act”) during the policy period or any extended reporting period, if applicable. However, coverage will not apply to intentional acts. Our aggregate Limit of Liability for damages and claim expenses for all Fair Housing Act violation claims covered under this endorsement, during the policy period, is $500,000 which amount will be included within, and not in addition to, the aggregate Limit of Liability set forth in Item 3.b. of the Declarations. (The sublimit may vary from policy to policy.)

B. The following is added to SECTION E – EXCLUSIONS: This policy does not apply to claim(s) for any fines, penalties, sanctions or taxes
	The Discrimination Exclusion is added by the Professional Services Endorsement Community Association Manager or Property Manager Services.  The exclusion only applies only if there is a final adjudication.  

	Wrongful Personal Injury Coverage
	Yes [defamation, wrongful eviction, invasion of right of privacy, false imprisonment and malicious prosecution.]
	Yes [defamation, wrongful eviction, invasion of right of privacy, false imprisonment and malicious prosecution.]

	Claim
	See Policy Definition
	See Policy Definition

	Definition of Professional Services
	Professional services means those services described in Item 6 of the Declarations which you perform for others for a fee.

Item 6. Professional Services provides:

Property Management and Real Estate Agent/Broker and Leasing Services


	The definition  of Professional Services is amended by adding  the following:
Professional Services means Community Association Manager or Property Manager Services.

Community Association Manager or Property Manager Services means  the following  services  provided by a person,  other  than  a Construction Manager, in connection with  the management of commercial or residential property  for others for a fee:
e. 
development, implementation and management of contracts  and subcontracts (excluding insurance contracts) necessary to the daily functioning of the property;

	Disciplinary Proceedings Coverage
	We will pay up to $25,000 in defense expenses per policy period, regardless of the number of disciplinary proceedings commenced against you and reported to us during the policy period or any applicable extended reporting period. 
	No.

	Property Management with Ownership Interest
	
	20%

	Other Profession's Exclusions
	No
	based upon, directly or indirectly arising out of, or in any way involving services as an accountant, lawyer, insurance agent, insurance broker, mortgage broker, mortgage banker, escrow agent, real estate agent, or real estate broker;

	Bodily Injury Property Damage
	Limited Bodily Injury or Property Damage Carve-Back (Sublimit)
                                                      For bodily injury or property damage; however, this exclusion does not apply to any claim arising out of a wrongful act committed by an insured in the rendering of professional services.
Requires an additional premium.
	Amended - Absolute BI/PD Exclusion

The exclusion entitled Bodily Injury/Property Damage is deleted in its entirety and replaced as follows:
based upon, directly or indirectly arising out of, in any way involving  any actual or alleged bodily injury, sickness, disease, emotional distress, mental anguish or death of any person, or Property Damage; Absolute Exclusion

	Emotional Distress Damages
	Yes.  Within the definition of Bodily Injury - Therefore included to the extent of the BI/PD carve back endorsement.
	Expressly excluded

	Developer, contractor or builder Exclusion
	Any services as a property developer, builder, loss control inspector, risk manager, safety inspector, insurance agent, insurance broker, mortgage banker, mortgage broker, escrow agent, real estate appraiser, title abstractor, and/or title agent;
	based upon, directly or indirectly arising out of, or in any way involving Community Association Manager or Property Manager Services in which any Insured or any company affiliated with any Insured was a developer, contractor or builder

	Third Party

Discrimination
	8. Arising out of any employment practices liability or any discrimination on any basis, including, but not limited to, race, creed, color, religion, ethnic background, national origin, age, handicap, disability, gender, sexual Orientation or pregnancy. However, this exclusion shall not apply to a claim for vicarious liability for discrimination, on any basis, including, but not limited to, race, creed, color, religion, ethnic background, national origin, age, handicap, disability, gender, sexual orientation or pregnancy or discrimination based upon disparate impact arising from rendering professional services. Coverage does not apply for intentional acts. Our aggregate Limit of Liability for damages and claim expenses arising out of all discrimination claims covered under this endorsement during the policy period is $500,000 which amount will be included within, and not in addition to, the aggregate Limit of Liability set forth in Item 3.b. of the Declarations. (This amount may vary from Policy to Policy)
	Exclusion - defense only until a Final Adjudication or finding of fact.
based upon or arising out of any actual or alleged discrimination, humiliation or harassment that includes but shall not be limited to Claims based on an individual's race, creed, color, age, sex, national origin, religion, handicap,  marital status  or sexual  preference  if a final judgment,  ruling  or other  finding of  fact in any proceeding establishes that such discrimination, humiliation or harassment was committed;


	Insured v. Insured

Exclusion
	Yes
	Yes

	Commingling, misappropriation or misuse of funds Exclusion
	Arising out of or resulting, directly or indirectly, from any actual or alleged commingling, misappropriation or improper use of funds or monies
	based upon, directly or indirectly arising out of or in any way involving the commingling, misappropriation or improper use of funds, or arising out of the gaining of any personal profit or advantage to which the Insured is not legally entitled

	Pollutants
	Does not include Noise
	Includes Noise

	Consent to Settle -Hammer Clause
	Insured must provide consent to settle.  
	Insured must provide consent to settle


EXHIBIT 10
CAMs Insurance & Risk Management Audit of Managed CA Client and development of a Managed CA Client Insurance & Risk Management Strategy

Copyright © 2018 Joel W. Meskin
Introduction


The CAM Co and CAM Insurance & Risk Management Audit of Managed CA Client is a great opportunity to facilitate a healthy CAM Co. and CA Client.  Like with all good ideas, it takes work.  This article is designed to assist in getting the information needed, analyze insurance and risk management solutions the CA Client currently has and determine whether what they have is what they need.  Once the strategy is developed, then an appropriate and logical system can be put in place to maintain the plan.  


Why is an audit of the CA Client a critical part of the CAM Co. Risk Management Program?  First, as goes the CA Client goes the CAM Co.  The success of the CA Client establishes the CAM Co. reputation, claim prevention and asset protection.

The Risk Management Mantra
[image: image6.jpg]"An ounce of prevention is
worth a pound of cure."

- Benjamin Franklin



  

 

The CA Client is an entity (legal fiction) that requires management by a Not for Profit Board comprised of elected volunteer unit owners (“Board”).  The Board’s primary obligation is to protect, preserve and enhance the CA Client’s assets (both tangible and intangible).  To accomplish this, they MUST put their interest above those of each Board member’s own individual interest (a Duty of Loyalty and a Duty of Good Faith).  The board makes policy, rules, and addresses issue within their authority and make decisions.  This is required to be done during a properly noticed board meeting.  After a decision is made, it is delegated.  When a CAM Co. manages a CA Client, it is probably delegated 98 percent of the action items by the Board.  The CAM Co. or any other delegated individual is required to carry out the delegated task pursuant to the written management agreement.

ADMONITION:  If the CAM Co. does not have a written management agreement, get one immediately. (Can you see me rolling my eyes?) The agreement should must be prepared by a community association legal specialist.
 

An underlying reason for this exercise is that CAM CO. is hired to support the CA Client Board maintain consistency, continuity and the best practices to accomplish their obligations.  Boards must understand that although their duties include diligence for cost, they must understand that focusing on price for service providers or products is not an obligation and saving money in and of itself is rarely in the best interest of the CA Client.  Price should only be considered after the product or service is evaluated.
 

Boards must understand that their position and authority as a board member with rare exception ends at the boardroom door, except to the extent that an individual board member is delegated a task with board instructions.  In this instance, that board member is a volunteer.  

ADMONITION: It is necessary at least annually for the Board to review the board roles as set forth in the by-laws, and applicable statutes, if any.  The CAM needs to have the courage and the diplomacy to be able to make sure the Board understands its limitations.  It is always a handy tool to let the Board know that the D&O policy only covers them in their capacity as a Board member.  If they act outside the capacity as a Board member and their authority, they run the risk of not being covered by insurance.  Since acting outside their capacity as a Board member, the rogue board member who is acting grossly negligent or willful, they may not be eligible to seek indemnity from the CA Client. 
Proposed Steps
 
1. Gather Information and Documents 
 
a. It is imperative that this be presented as a mandatory project from the CAM Co. Executive Team (or the big boss). 
b. It must be emphasized that this is a “high priority” assignment and that it a mandate to accomplish in a very short period specific time.
c. You should prepare an Excel spreadsheet with columns with specifically requested information. You may already have such a spreadsheet, and some CAM Co.’s may already have complete information.  (If you do, you should be very proud).  Whether you have one or not, you should have it reviewed by a community association insurance specialist.  You may also contact the author to obtain a sample form.  The same form should be used for all CA Clients, including new CA Clients.  
d. It is recommend that the project be introduced to all appropriate CAMs via email from the CEO and President.  This will help establish the importance of the charge.
e. You may want to consider conducting a virtual meeting (and record it for those who want to watch it again) the responsible individuals who maintain this information for the CA Client.  During the meeting, you should share the significance of this project so they understand that it is not a random busy work project.  Specifically, the obligation CAM CO. owes to the CA Clients, and the importance this has to the stability of CAM CO.  Avoiding mystery and getting buy-in is significant.  This can become a competitive advantage for your company.
f. If the managers responsible for the information do not have the information or copies, it is imperative that they obtain it from the various insurance professionals.  They should understand that it is completely unacceptable for an insurance professional not to provide the policies and schedules of insurance.  They can expect to get push back from agents as by providing the information (which they are obligated to do as the policies belong to the insureds), they believe they are losing control of the account.  If they do not have the confidence to maintain the account, they are probably not an insurance professional you want on the account.
ADMONITION:  The Community Association Insurance professional works for the CA Client, and the CAM as the agent of the CA Client. If they do not, or refuse, or delay in providing this information, it is time to get a new insurance professional.

g. It is imperative that the CAM and the CA Client have copies of all the relevant documents in addition to the insurance information above.  Ideally, these should all be on a website and should include Declarations/CC&Rs, by laws, any amendment, rules, minutes, operative contracts, financials, board agendas and reserve studies (this is not an exhaustive list, but includes the key items).
 
2. Analyze the Information – The Community CA Client Insurance Audit
 
a. Determine what policies the CA Clients have for their corresponding exposures.
b. Determine if it is appropriate to get certain coverages from the same carriers to develop leverage for all the CA Clients.
i. D&O – Here, you look for the best coverage and it is not geographically impacted.
ii. Fidelity/Crime – this is important to find the carrier that can provide the bundle of insurance necessary and make sure all the updated coverages are presented.
iii. Umbrella – this is where you could probably get a great deal by putting together a master policy.  We do this for management companies all the time.
iv. Cyber Liability/Data Breach Response Services Coverage – the issues are here to stay, the CA Clients use the technology and they need to understand that the monsters are coming.
v. Property coverage – this is significantly impacted geographically, however, this could also be an opportunity to leverage a property carrier.
vi. Earthquake – where appropriate.
vii. Hail/Windstorm – where appropriate.
viii. Flood – where appropriate.
ix. General Liability – this is not impacted as much geographically, but is impacted by the type of CA Client.  However, the northern states such as Michigan have snow and ice issues.  This leads to lots of slip and falls.
x. Special Event Insurance – Where associations rent out amenities, you may want to require that the CA Client require the renter to provide such coverage for the event.
c. Determine what policies they do not have and determine if they should be presented with such policies and let them make a decision.  For example, it may be time for them to begin a conversation regarding cyber liability and Data Breach Response Services coverage and various fidelity/crime coverages which may not have been available or necessary in the past. 
d. Determine whether the managed CA Clients have the appropriate and best available coverage.  The best does not mean the least expensive!
e. This is when you look to the Community CA Client Insurance Professionals that can provide advice on these policies.  This is when you can bring in the insurance professionals who have issued some of the policies to some of the CA Clients and have the professional explain why the policy they wrote for the CA Client is the best and the most appropriate.  It costs the CAM nothing other than time to bring in the community association professional, and by doing this, the CAM transfers insurance E&O exposure for any insurance claims arising from the procurement and maintenance to the insurance professional.  Most CAM E&O expressly excludes these “insurance claims.”  If the CA Client sues the CAM Co. or the CAM, the CA Client’s insurance does not provide coverage for this coverage.  As long as the CAM Co. is okay with being self-insured, than this can be ignored.
f. Provide proposed new insurance professionals with the CA Client’s policies, so he or she can advise you of the good, the bad and the ugly in the insurance program. 
 
3. Develop the Strategy – Micro (the specific CA Client) and Macro (the CAM CO. risk management services for all the CA Clients.
 
a. Select the appropriate Community CA Client Insurance Professional to effectuate what the CA Client needs.  It is imperative that the proper community CA Client insurance professional is not there to just sell insurance.  They need to be there during the evaluation period.  They need to deliver the policy and let the CA Client Board and you understand when and how notice of a claim is made.  The policies are different.  Some are Claims made and reported, some are occurrence and some are first party policies.  Remember, the insurance professional does not charge you for coming to meetings, answering questions or helping the CA Client determine if something the board wants to do will create an exposure that may impact insurance, create a liability that the CA Client does not need to assume.  The manager should have the insurance professional on speed dial.
b. Provide Risk Management Services
c. Board training – CAM CO. can do this and you can get most community CA Client law firms to provide these trainings at no cost.  Also, there are on-demand courses on line with CAI and other websites like mine.
d. Board education
e. Have the CA Client join CAI and have all the benefits and resources available.  A CA Client can now join CAI for $250 and that provides membership up to 15 board members and or committee members and or volunteers.
f. Claim assistance.
 
This is just a proposed outline of how you may be able to take the steps to get started.  I am available to discuss any of this or assist you in further brainstorming.  
� People use the terms “Community Association Manager” and “Property Manager” interchangeably.  However, there are differences and some states and the Community Association Institute continue to differentiate between the two.  In brief, a Property Manager is the individual or entity that manages an apartment building or commercial building that is owned by an individual or entity and reports to them.  On the other hand, a Community Association Manager or Company manages a common interest development requiring the CAM or the CAM Co. to report to the Not for Profit associations board who is elected by the unit owner members and work for the board that is charged with managing the association pursuant to the governing documents and applicable statutory regulations.  There are many management companies and CAM Cos that manage both.  There are eight states and the District of Columbia that require a CAM to be licensed (AK, CA, CT, DC, FL, GA, IL, NV AND VA.) Each has its own licensing and CE requirements.  You can go to � HYPERLINK "http://www.caionline.org" �www.caionline.org� to obtain a significant amount of information, including the various professional designations are available.


� This article primarily focuses on CAMs and CAM Cos. and not association employed managers who would have the basic protections of any other employees for work performed in the scope and course of their employment by the association.


� The second response is that our margins are too small, the competition is too fierce and the professional liability insurance is too expensive.  Accordingly, out of necessity and survival, these CAMs have to make their own Risk Benefit analysis.  What the CAMs much keep in mind is that as they grow, they must review this risk benefit equation on a regular basis.


� CAMs must beware of the fact indemnification agreements and provisions are governed by state law, and not all state laws are the same.  Indemnification is clearly an item that requires review by a community association attorney and do not rely on cut and pasting another CAMs’ provision.  Large CAMs are also subject to “penny wise and pound foolish” decision.  This is a key Risk Management Provision that should not be taken for granted.


� A frustration of many CAMs, or anyone being sued in the United States, is that is extremely difficult to challenge and recover the cost and consequential damages when they are brought into a Claim.  The basic underlying basis for this is making the judicial system and the governmental systems accessible to all citizens.  Holding a claimant responsible for a frivolous, false or fraudulent Claim is not impossible, but is intentionally made difficult.


� The list is not exhaustive, but those that the author sees on a fairly regular basis.  The list includes both risks specific to managing CA Clients as well as risks that all property managers may be exposed to while performing their professional services.


�  The appropriate limits of liability is a result of what may be appropriate for that community, i.e. what the exposure may be.  Second, it is a result of what risk the association is willing to live with.


� We will not go into depth on what must be looked for in a state of the art D&O policy in this article.  The author has written other articles where this has been discussed and analyzed.


� The definition of Claim generally means (1) a demand for money as compensation for a Wrongful Act; or (2) any judicial or administrative proceeding initiated against any Insured seeking to hold such Insured responsible for a Wrongful Act, including any appeal therefrom.





� Insured Person definition should include any past or present partner, officer, director, managing agent or employee of the named insured, solely while providing professional services on behalf of the named insured.  





� A common definition of “Wrongful Act” is: Wrongful Act means any actual or alleged act, error, omission, neglect, breach of duty committed solely in the conduct of Professional Services.


 


� More often than not, CAMs are intimately, if not almost exclusively involved in obtaining and maintaining insurance for its CA Client.  First, the CAMs much determine if their own E&O policy has an exclusion on this service.  Second, it must determine if the CA Client’s policy excludes this, or is silent.  Many D&O policies will cover this, but if it is an action by the CA Client or on behalf of the CA Client, it would be excluded.
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Chart1

		Social Engineering Fraud Coverage

		Computer Fraud



Manipulation of 
Computer System

Manipulation of a  Person 
by another Person

Manipulation of an Individual by another Individual

Social Engineering is 
giving “instructions” by 
a Vendor, Client or an Employee either verbal 
or in writing that the 
recipient of the instructions believes that the person was authorized by the Insured to do so.

Manipulation of an Computer System 
or Program of the Insured by By a Third Party.

This does not involve any communication between an Insured and the perpetrator.  The instructions here are instructions inserted into the Computer System by the perpetrator without the Insured knowing
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